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RIGHT HONOURABLE 


ALEXANDER Lord LOUG HBOROUGH, 
BARON LOUGHBOROUGH, OF LOUGHBOROUGH, 
IN THE COUNTY OF LEICESTER, 


LORD HIGH CHANCELLOR 
OF GREAT BRITAIN; 


THE FOLLOWING 
POSTHU MOUS\WORKS 
CHARLES FEARNE, ESQUIRE, 
AUTHOR OF THE ESSAY ON CONTINGENT 


REMAINDERS AND EXECUTORY DEVISES, 
&c, &c. 


ARE, 
BV HIS LORDSHIP's PERMISSION, 
MOST HUMBLY INSCRIBED, 


BY HIS LORDSHIP's 


OBLIGED vs | , 3 


VERY OBEDIENT -SERVANT, 


THE EDITOR. 


r. R EF A. 0 E. 


ux eſtabliſhed character of the Author of 

the following ſheets, and the high 
patronage under which they are introduced 

to the Profeſſion, would render any attempt 

at further recommendation on the part of 
the Editor as vain, as it is unneceſſary. For 
him, therefore, little remains but to give the 
Reader ſome account of the ſeveral _ 
which compoſe * volume. 


The Reading on the Stutute of 27 Hen. 8. 
of Inrolments of Bargains and Sales, is pro- 
bably as complete as the Author could make 
it: It was delivered by himſelf before a 
learned Society ; and that he ſaw no ſufficient 
reaſon to alter his opinion of the principles 
there laid down, appears in ſome very late 
inſtances, wherein his attention was called to 
the ſubject of that Reading, in the courſe of 
_ Profeſſional practice. | 


A4 is 


vill PREFACE. 

The Arguments in the Caſe of the Re- 
preſentatives of General Stanwix and his 
daughter, were never ſhewu by the Author 
but to a few ſelect friends: They are in- 
ſerted in this collection, as well on ac 
count of the ſingularity of the caſe, as of the 
ingenious nature of the arguments themſelves. 
The Editor has not met with any report of 
the, caſe, except, that in 1 Sir W. Bl. 640 
and which ĩs noticed in Mr. Cbriſtian's edition 
of the. Commentaries, vol. 2. p. 516. The 
ſubſtance. of what is given in the Note to 
theſe arguments, was collected from a; pe- 
riodical publication. 

(2 Nee „ e ai rr 
1 he An aches una g un the chief part of 
the Work, and are ſelected from amongſt a 
great number, the Editor avoiding the inſer- 
tion of ſuch as might, by publication, be 
productive of any inconvenience to the parties 
concerned: Thoſe he has admitted, are moſtly 
on general points.; and all dates, names, de- 
ſoriptions, and all references to perſons and 
places, or to the property of individuals, have 


been carefully altered or ↄmitted. 
214 | | The 
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The title of each Opinion, for the moſt 


part, (particularly where no caſe is prefixed,) 
contains the chief ſubject, combined with the 
turn of the Author's opinion upon it, and is 
only a ſhort abſtract of the Opinion. 


As to any defects or inaccuracies, and no | 
doubt there are ſome with which the Editor 
may be thought chargeable, he begs leave to 
offer in extenuation, that the hours dey 
to this compilation were. ſtolen, from the 
exerciſe of profitable employment, ſolely for 
the ſatisfaction of endeavouring to ſerve. a 
very deſerving lady, the widow of one Who 
was the guardian of his infancy, and had 
honoured him with the moſt intimate friend- 
ſhip : He feels it however incumbent on him 
to add, that, throughout the whole of this 
work, he is indebted, for very able aſſiſtance, 
to a gentleman, formerly a pupil and friend 
of the Author's, whoſe name he ſhould be 
proud to mention. 


THOMAS MITCHELL SHADWELL. 


Gray's-Inn-Square, 


Dec. 1796, | 
Mr. So 


Mrs, FzaR NV moſ}t reſpetifully preſents ber 
"grateful acknowledgments to the Subſcribers, for 
"the very liberal encouragement with which this 
Work bath been honoured. 


SUBSCRIBERS,” 


| +4 
#3 Fs ” A 


Tur Right Honourable Lord Kzwron, 
Lord Chief Juſtice of the Court of — 


Bench, - - | 3 's copies 
The Right Honourable Sir Ricuanp 2 n 

ARDEN, Knight, Maſter of the Rolls, ; copies 
The Right Honourable the Lord Chief Juſtice Gf 


EyRE, - - - 5 copies 
The Right Honourable the Lord Chief Baron 
MacpowaLD, Ys - 5 copies 


The Honourable Mr. Juſtice Atty; 4 copies 
The Honourable Mr. Juſtice Gxoss, 4 copies 
The Honourable Mr. Juſtice Lawzzncs, » 4g copies 


The Honourable Mr. Juſtice Burna, Z copies 
The Honourable Mr. Juſtice H8garn, (4 copies 
The Honourable Mr. Juſtice Rook, 4 copies 


The Honourable Mr. Baron Hornau, 4 copies 
"The Honourable Mr. Baron THomson, 4 copies 
Sir Jann Scorr, Knight, Attorney General, 4 copies 
Sir Joun MiTFoRD, Knight, Solicitor General, 4 copies 


— 


Anftruther, 


SUBSCRIBERS. 


A 
AY 7 Eſq. 1 at Law, Lin- 


' Arnold Henry r James, LL. D. Dofors' Com- 
mons, 

Adams, Edward, Mr. . Attorney | at "Lan; 
Ayleſbury, ” 2 

Armitage, Whaley, Eſq. Lipeoln Inn 

Anſtey, Arthur, Eſq Burrifter at . 2 Lin- 
coln's-Inn, . 

Alexander; William, Efq.. Barrier * Hs, 


.Lincoln's-Inn, 


'A gar, the Honourable Charles Barrifter : at Law, 


= 


ee Geo. M. E3 Barriſter at at Law, 


ple, 
Abs. © , Charles, Eſq. Barriſter at Law, Pall- 
2 all 5 


Atcheſon, Nat. Mr. Attorney ; at Law, Ely- 97 


Place 


| Andrews, William, Mr. one: at Law, 4 


2 Reading aoH -1T 
Autery, William, Mr. Attorney a it Law, Leeds \ KN 
vil VA 3; 
= 10 - £4 B ”Y *1 1 1 
Buder, G Eig. barer a Law, Tn. £0 
coln's-Inn, 1 ahi 
Bond, Nathaniel, ra. Bafriſlr at” L 
| Temple, . 4125 41 4 copies 


Bird, J. Rar ew-In 
[Bude 3 Nan bela Con- 


it⸗ſtreet, 


3 
Blackſtone, Henry, Eſq. | Barrfier 0 Law, T4 


Temple, 2 copies 
Blackſtone, James, Eſq. Profeſſor of Lew in | 

the Univerſity of Oxford, - 2 copies 
Bull, Thomas, Mr. Attorney it Law, Briſtol, 2 copies 


Bayley, John, Mr. Attorney at Law, Briſtol, 


4: <opies 
copies 


898 + 


2 copies 


Baynton, Daniel, Mr. Attorney at Law, Briſtol, 2 copies 


Bulb, Michael, Eſq. Da 


Bourne, 


SUBSCRIBERS. 

Bourne, Samuel, Mr. Attorney at Law, Not- 

thumberland- ſtreet _ * 
Beſt, William, Mr. Attorney at Law, Sheffeld | 
Bunn, Thomas, Mr. Attorney at Law, Frome © 
Blayney, Thomas, Eq. Eveſham, — 2 AG 
Baldwin, Richard, Eſq. Howard-ftreet, Strand 
Bradſhaw, Thomas, Eſq. Temple 
Brown, Henry, Eſq. Liverpool, 2 copies 
Boſanquet, H. Efq. Langford-court, Briftol 
Baker, Mr. William, junior, Garage Garde: 
Brome, Mr. Great Queen-ftreet | 
Beckett, Mr. Thomas Cooper, Atherſtone. 


) 


Bray, William, Eſq. Great Ruſſell-ſtreet | 2 

C N 

Croiſe, William, Eſq. Barriſter at Law, Lins 
coln's-Inn, e 

Cukit, John, Eig. Liverpool, — 


Clarke, William, Mr. Attorney at Law, Briſtol, 2 copies 
Corniſh, John, Mr. Attorney at Law, Briſtol, 2 copies 
Coates, M. H. Mr. Attorney at Law, Briſtol, 2 copies 
Cox, William, Mr. Attorney at Law, Briſtol, 2 'Copies 
Cooke, William, Efq. Barriſter at Law, Lin- 
coln's-Inn, - 5 copies 
Calverley, Thomas, Ed. Temple, - _ copies 
Carpenter, J. P. Eſq. Taviſtock 
Cleaver, William, Eſa. Barriſter l Lin- 110 
„coln's-Inn, pi 


2 
Claridge, J. F. Mr. Attorney at Law, Seven "22's 


Oaks 
Child, John, Eſq. Cheadle, Staffordſhire I 
Colliſon, William, Mr. Attorney at Law, Eaft 4 
' Dereham _ 
Clarke, Richard, Mr. Attorney ; at Law, New- 
port, Iſle of Wight, - 2 copies 


Claughton, Mr. Doncaſter. 
- Chinery, George, Eſq. Bury St. Edmund 
Colpitts, John, Efq. Lincoln's-Inn | 
Chrees, William, Mr, Attorney at Law, Wol- 


verhampton 
Campbell, | 


SUBSCRIBERS. 


Campbell, John, Eſq. Lincoln's-Inn. a copies 
Cromwell, Oliver, Eſq. Gray's-Inn | 
Carter, Mr. Charles, Biddeford, Devon 

3 John Murhall, Gent. Newport, Salop 


D 


Dowling, Robert B. Mr. Say at Law, 
mx 4 * 7 2 2 copies 
vis, Henry, Mr. At at Law, 2 copi 
= y ny Briſtol, copies 


well-court, — 2 copies 
Dealtry, B. Eſq. Temple | 
Downing, George, * Barriſter at Law, Lin- 

coln's-Inn, 4 copies 


Davenport, Richard, Eſq. anne Alon, 2 copies 


— 


Dickenſon, John, Mr. Attorney at Law, Staf- 
ford 
. George Edward, Mr. Attorney at Law, 


tockport 
Davidſon, J. Eſq. Newcaſtle upon Tyne 0 


Dickens, Benjamin, Mr. me at Law, \ 


Coventry $978 
Erſkine, Hon. 2 Barriſter at Lens Ser- 
jeant's-Inn, 4 copies 


Eaſt, Edward Hyde, Eſq. Barriſter at 1 
Lincoln's-Inn 
Eſpinaſſe, Iſaac, Eſq. Barriſter at n Chan- 


cery-lane, 2 copies 
Eden, Sir F. Morton, Bert. Barriſter at : Law, 

Lincoln's-Inn-Fields, - 2 copies 
Elmſley, John, Eſq. Nova Scotia, - 3 copies 
Evans and Son, s. Attornies at Law, 


Graveſend 


SUBSCRIBERS, 


F 


Fiſher, Thomas, Mr. an at Low? Briſtol, 
Fowler, 2 Mr. 2 at Law, nac. 


tol, 
Fraſer, Simon, Eſq. Barriſter at Line, Temple | 


Fowell, Mr. Attorney at Law, Gafthorpe, 
: Norfolk 
Fowler, John, D. Eſq. Burton upon Trent 
Fellows, William, Mr. Attorney at Law, Dud- 
ley, Worceſterſhire | 
Farrell, Mr. Attorney at Law, Liverpool 
Freckleton, Thomas, Mr. "Antal at rn 


Li 


G 
Garrow, William, Eſq. Barriſter at Law, 


emple, - P 
Gibbs, Vicary, Eſq. Barriſter at Law, Templ 
Grant, William, Eſq. Barriſter at 3 
coln's-Inn, - 
Graham, Robert, Eſq. Barriſter at Law, Lin- 
coln's-Inn, 
Girdleſtone, S. Eſq. Bream's-buildings, - 
Griffith, Edmund, Eſq. Barriſter at Law, Briſ- 


tol, 
Gundry, James, Mr. Attorney at Law, Briſtol, 
Gregſon, Jefſe, Mr. . at Law, * 


thall · court 

Greenwood, Mr. 

Gaſelee, Stephen, Eſq. Barrifter at Law, 
Gray's-Inn, - 


Gill, Mr. Attorney at Law, York 
Gray $a. Thee, Meſlrs. Attornies at Law, 
or 
Gilman, Samuel, junior, Eſq. Hingham, Nor- 
folk 


2 copies 
2 copies 


2 copies 


Grainger, Mr, Attorney at Law, Whattleſey, 


Cambridgeſhire 
Gale, Miſs, Sheffield 
Gloſter, Archibald, Eſq. St. Vincent's 


$ Hargtave, 


SUBSCRIBERS. 


H 
| Hargrave, Francis, EA. Barriſter at Laws Boſ- 
Hughes, Richard; Eſq. Barriſter at Law, Lin- 
coln's-Inn, 4 copies 
Hutchiſon, Robert Kyrle, Ed. Barriſter at 
Law, Briſtol, 2 copies 
Hall and Jarman, Meſſrs. Attornies | at Law, | 
Briſtol, — - 2 copies 


Harriſon, George, Eſq. Len *'s-Inn 

Harriſon, William, Eſq. Temple 

Hughes, James, Mr. Attorney at Law, Briſtol 

Heaton, John, Eſq. Old Burlington-ſtreet, 2 copies 

Hartley, Mr. Attorney at Law, Briſtol 

Harwood, John, Mr. Attorney at Law, L 

Holding, William, Mr. Attorney at Law. 
Kingſclere | 

Hodgſon, Henry, Eſq. Old Palace- yard, 2 copies. 

Harman, Samuel, Efq. Jermyn-ſtreet, 2 copies 

Holliſt, Richard, Eſq. Barriſter at Law, Temple, 4 copies 

Holroyd, *G. 8. Eſq. Batriſter at Urne a 
Gray's- Inn. 2 copies 

Hall, P. fa. Hans-place, Sloane. ſtreet | 

Hinde, J. Mr. Attorney at Law, Milton, Kent 

Howell, T. Bayley, Eſq. Barrifter at Law 

Hilliard, Edward, Eſq. Cowley-houſe, 3 copies 

Hoſkins, Alexander, Mr. Attorney at Lows Lai 
verpool iba 

Hutchinſon, Mr. Temple ka * 

Hand, Mr. Enoch 


1 


Jacques, Thomas, Mr. Attorney : at Law, 

Briſtol, 2 copies 
Jones, Thomas, Mr. Amer at Law, Briſtol, 2 copies 
Jupp, R. W. Eſq. Ormond- ſtreet 
Jones, Lewis, Eſq. Oſweſtry 
Jackſon, Mr. Attorney at Law, Boſwell, Staf.. 

fordſhire 

ohnſton, Thomas, Eq. Guilſord, 2 copies 
enkins, Abel, Eſq. New-Inn, 2 copies 
Johnſon, Chriſtopher, Eſq. Hatton- ef 
7 Kilner, 


SUBSCRIBERS. 
K 


Kilner, William, Eſq. Temple, — 5 copies 
Knight, John, Eſq. Whitchurch 5 
Kilderbee, Samuel, Eſq. Ipſwich, Suffolk, - 2 copies 
Keating, Thomas, Mr. Attorney at Law, Li- Li- 


L 


Leyceſter, Hugh, Eſq. Barriſter at Las Lin- 
coln's-Inn, - 4 copies 
Leman, Meſſrs. Attornies at Los; Briſtol, 2 copies 
Langley, Joſeph, Mr. Attorney at Law, Briſtol, 2 copies 
Latcham, Charles, Mr, HO at Law, 
Briſtol, 2 copies 
Lingard, John, Mr, Attorney at Law, Stock- 


Lee, Nr. Attorney at Law, Wem, Shropſhire | 

Laing, Mr. John, Coventry 

Leigh, William, — Bardon, near Taunton 

Luxmore, T. B. Mr . Attorney at Law, Oak- 
hampton 

Lamb, Mr. Attorney at Law, Derby | 

Lewes, Rev. Doctor, Iſle of Wight, - 2 copies 

Littell, Thomas Bridge, Eſq. Temple 

Lloft, Capel, Eſq. Barriſter at Law, Troſton, 
near Bury St. Edmunds 

Lavender, Joſeph, Eſq. Eveſham, - 

Lockett, Mr. John | 


M 


Mansfield, James, *. Barriſter * Law, 
Temple, 4 copies 
Matthews, John, Mr. Attorney at Law, 
Newnham 
Martin, George, Mr. Attorney at Law, Briſtol, 2 copies 
n, Thomas, Mr. Attorney at Law, 
Bridge - ſtreet, Briſtol, - - 2 copies 


2 | Morris, 


SUBSCRIRERS: 
1 Edward, Eſq. Barriſter at Law, Tem- 


> - 2 m_ 
Maule a Sweeting, Meſirs. Attornies at Law, 25 
Huntingdon 


Moore, Charles, Eſq. Barriſter at Law, Temple, 2 copies 
Maddock, Mr. 
Markham, Oſborne, Eſq. Barrifter at Law, 
Lincoln's-Inn, = „eos 
Marſhall, James, Eſq. Bridgnorth 
Mytton, Thomas, Eſq. Bridgnorth 
Moule, John, Eſq. New-Inn 
Martin, John, Eſq. Newcaſtle under Line 
Madox, Eraſmus, Eſq. Serle-ftreet, - 2 copies 
Markham, — Fo Cheltenham, = 4 copies 
Morgann, M. Efq. Knig ghtibridge, - 4 Copies 
Martin, Joſeph, Eſq. Downing-ftreet, - 2 copies 
Milne, Thomas, Mr. Attorney at Law, Man- 
cheſter 
Mure, James, Eſq. Barriſter at Law, Efſex- 
ſtreet : 
Mence, R. B. Eſq. Clerk of the Peace for 
Worceſterſhire 
Marker, R. J. Mr. Attorney at Law, Uff- 
culme, Devon 
Malbon, Mr. Ralph \ 


N 


Neyle, G. N. Eſq. Lincoln's-Inn, - 3 copies 
Nicholls, Frank, Eſq. Lincoln's-Iun 

Newberry, Mr. 

Norris, Mr. Beverley 

Newby, Thomas Crowther, Eſq. Poland-ſtreet 


O 


Overton, John, Eſq. Fakenham, — 2 copies 

Oſborne, R. Eſq. Barriſter at Law, Hull 

Oſtorne, n Mr. 9 at Law, 
„Bristol | - 2 copies 


P owell, 


SUBSCRIBERS. 
p 
Powell, John Joſeph, Eq Barriſter at 1 


Carey. ſtreet, 2 
Preſton, Richard, Eſq, Temple, 
| ur John, Eſq Barriſter at Law, Hooley 


Park, I Allan, Ecq. Barriſter at Law, 
Carey-ſtreer, 
Payne, Robert, Mr. Attorney, at Law, Briſtol, 
Palmer, Arthur, Jon. Mr. eher at Law, 
Briſtol, 
Parker, Wilmot, Mr. Attorney at Law, Gre- 
ville-ftreet by 
Phene, N. P. Mr. Attorney at Law, Melkſham | 
Parker, George, Eſq. Temple 
Peſtell, E. S. Ausseer at Law, Aſhby de 
la Zouch " 
Parker, Mr. Bridgnorth 
Price, Mr. Wolverhampton IP: | 
Pycroft, Thomas, Eſq. Temple, - 2 copies 
Pidſley, Mr. Attorney at Law, Exeter * 
Page, Mr. Attorney at Law, Stafford 
Gee ny Attorney at Law, Newcaſtle under 
ine 
rm_ and Son, Meſſtrs. Attornies at Law, © 
artmouth ; 


R 


Reafton, F. B. Eſq. Barriſter at Law, Temple 

Rogers L. Eſq. Suffolk-ſtreet, Cavendiſh-ſquare 

Reveley, George, Mr. Attorney at Law, Lamb's 
nduit- ſtreet 

W bu pp , Eſq. Barriſter at Law, Chancery- 


2 ks 
Roberts, Henry, Mr. Attorney at Law, Stour- | 
bridge 
Rice, Dominick Thomas, Eſq. Dublin T 
. George, Eſq. Thornbury, n 
Rawſon, Mr. William, Hull 


2 2 Shadwell, 


SUBSCRIBERS: 
8. 


Shadwell, Lancelot, Eſq. Barriſter 2 Law., 

" Lincoln 's.Inn, 4 copies 

Sidebottom, Radclyffe, 2 Barriſter at La; 
Lincoln's-Inn, I copies 

Symmons, John, Eſq. Paddington-houſe, 6 copies 

Sargant, Daniel, Eſq. Whittleſey, Iſle of Ely, 2 copies 

Stephens, Edward, Mr. 3 at Law, | 


Briftol, - 2 copies 
Shorland, William, Mr. Attorney at Law, Brif- | 

tol, — 2 copies 

ur, „Eſq. a fireet, 2 copies 


Sampſon, Edward, Efq. Lincoln's-Inn 
Shepherd, Samuel, Serjeant at Law, U r 2 copies 
Saffory, William, Eſq. Lynn, 2 copies 
Stackhouſe, Mr. 
Scott, Sir William, Advocate General, - 2 copies 
Sheldon, William, Eſq. Gray's-Inn | 
Smith, Benjamin, Eſq. Horbling, Lincolnſhire 
Stoughton, S. C. Efq. Norwich 
Shearwood, Mr. Attorney at Law, Sheffield 
Shermer, J. Joſeph, Eſq. Barriſter at Law, 

Temple 
Smith, Brooke, Mr. Attorney at Law, Briſtol 
Sanders, Mr. Attorney at Law, Plymouth 
Secker, John, Mr. Attorney at Law, Windſor 
Silverlock, Mr. Serjeant's-Inn, Fleet-ftreet 
Sharpe, John, Mr. Attorney at Law, Mancheſter 


T 
Toye, William, Mr. Attorney at Law, Briſtol, 2 copies 
Tidd, William, Eſq. Temple, - 2 copies 
Trotter, Mr. | 
Thompſon, Seth, Eſq. Temple, - 2 copies 
Taylor and Wareing, Meſſrs. Attornies at 
Law, Ormſkirk, 4 copies 


Thompſon, Mr. Attorney at Low; York 
Townſhend, William, Eſq. Downham, Nor- 
folk 
Thacker, William, Mr. Attorney at Law, 
Wolverhampton 
4 Tovey, 


SUBSCRIBERS. 
To Mr. Attorney at Law, Newaham, 
"Glo 


uceſterſhire 


UV 


Uſher, John, Mr. Attviviey at Law, Briſtol, | 

Vowles, John, Mr. Attorney at Law, Briſtol, 

Verden, Robert, Efq. * Lincoln- 
ſhire 


W 


Wightman, Chriſtopher, Eſq. Temple, - 5 copies 
Walker, William, Eſq. Temple, - 4 copies 
Watkins, Charles, Eſq. Temple 
Widmore, _ F roſt, Eſq. Barrifter at Law, 
Temple . 
Worfley, Fr: _— Eſq. = Iſle of Wight 
Whincop, Mr. | 
fe — Me? Attorney at Law, 
ri | 
Weekes and Son, Meſlrs, Attornies at Law, 
Briſtol, 
Williams, ohn, Mr. Auer. at Law, Briſtol, 
Woodley, Joſeph, Eſq. Dublin 
Willingtom, Thomas, Eſq. Tamworth 
White, Mr. R. G. Haleſworth, Suffolk 
= Mr. Attorney at Law, Wem, Shrop- 
ire 
8 Robert, Eſq. Wolſeley-hall, Lich- 
eld 
Wake, James, Eſq. Temple, - 2 copies 
Welles, Francis, Eſq. Upton on Severn, - 2 copics 
Webb and Son, Melts. Attornies at 1 , 
Broomſgrove, 2 copies 
Whyte, Mark Antony, Eſq. Barriſter at Law, 
Lincoln's-Inn | 
Wynne, Right Hon. Sir William, Knight, 
LL. D. - - - 2 copies 
Wainewright, Reader, Eſq. Barriſter at Law, 
Lincoln's-Inn 
Willia 


SUBSCRIBERS. 
Willons. John, Mr. Attorney at Law, Barn- 


e 
Warren, John, jun. Mr. Attorney at Law, 
Wy Somerſet 
White, W. L. Mr. Attorney at Law, Yeovil 


Wade, Charles, Eſq. Pucknall, near Rumſey, 10 copies 


CONTENTS. 


A RzE4anrns on the Statute of Inrolments, 


27 Hen. 8. * — — = 2 


Arguments in the Caſe of the Repreſentatives of 
General Stanwix and bis Daughter - 37 


Is fever of | the | Repreſentative "of the 
Daughter - - TT. 38 


In favour of the Repreſentative of the Father 38 


CAsks and OPINIONS - * - 75 


ERRATA. 


Page 27. line 10. for hereditamens read hereditaments. 
134. — 11. for deviſes read deviſees. 
169. — 14. for on his note read in his note. 
408. — penult. for vender read vendor. 
414 — 8. for informing read inforcing. 
443+ —— 10. after do add not. 


In the Ix xx. 
Line 10 of title * Bankrupt,” for and on read by merging. 
1 of title Conveyance,” after of a reverſion in fee ade 
inrolment neceſſary. 
7 of title Copyhold,”” for finz duz read fine due. 
3 of title «« Heir,”” after ſons add not abſolutely barrable 
by their joining in a fine, | 
x of title Infant, for partition read petition. 
x of title Life Eſtate, for in a reverfion in fee 
merged read merged in a reverſion in fee, 
3 of title Parcels, emit Preſentation. | 
5 of title ©* Reverſion, for mortgaged read merged. 
After aſſignees of bankrupt add bars contingent 


OBSERVATIONS 


ON THE 


STATUTE ors INROLLMENTS 
oF. 
BARGAINS axp SALES, 
470 HENRY VIII. 


Delivered by the Author in a Reaping at Lrox's-Ixu 
in the Year 1778. 
A - 


8 


— 


"READING 


* 
- 


_, ON, THE, 3 of wit 


. : 


1 


£ 


STATUTE. OF. | INROLLMENTS,, 


27th HENRY VIII.. 

+ 10 Sint ' MUSE YI2FY 

n $4 

i 2 Tf © 

w £4 $450 ut % Woti inn 
GENTLEMEN, 10 


Do not know any more proper way of ex- 
preſſing my ſenſe of the honour I experience, 


in being elected a Reader to this Society, than 


by endeavouring to fulfil the office of that ap- 


ra to the beſt of my abilities. 


This! propoſe to do in the following diſcourſe; 


wherein it is my profeſſed deſign, ſo far as the 
extent of my judgment and the nature of thoſe 


materials which fall within the confined limits of 
my obſervation enable me, equally to avoid the 


parade of obſolete erudition, and the i impertinence 
of trifling futility. Both are alike foreign to the 
end of that inſtitution under which I now hope 


to be indulged with your attention; and I ſhould” 
but ill acquit myſelf to that indulgence, in 


. it upon doctrines long ſince worn out of 


3 2 ule, 
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| fe, or trifling with it in barren ſubtleties, or in 
4 detail of common- place matters, familiar to all 
who have paſſed the threſhold of the profeſſion. 


I mean to direct and confine my preſent Read- 
ing to certain points of legal learning, which, 
though they are occaſionally very uſeful and im- 
portant to be known, are however not of ſuch 
frequent occurrence as to meet the. attention of 
every Gentleman in the courſe of practice; nor 
yet are the ſubjects of ſuch notice in our 
books, as to furniſh him with that information 
which particular occaſions may make him wiſh 
for. 


With this view I have ſelected and arranged 
a few obſervations, upon the Statute of the 27th 
Henry VIII. of Inrollments of Bargains and Sales, 
in which I ſhall take occaſion to ſubmit to your 
judgments certain diſtinctions, for the aſcertaining 
with a degree of ſcientific preciſion, the / ſeveral 
ſpecies of hereditaments which are the objects of 
that Statute, in teſpect to the Inrollment of con- 
veyances thereof by bargain and ſale, 


I ſuppoſe, Gentlemen, you are. ſurpriſed at 
hearing a propoſal of this nature introduced by 
an avowed intention in its author to avoid mat- 
ters of trite knowledge, becauſe I am confident 
there are many to whom the Statute I have men- 
tioned ſeems to ſtand in need of no ſort of com- 

men? 
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ment or explanation, but to be ſufficiently ex- 
plicit in regard to its intended objects, and 
clearly and expreſsly to aſceftain what are the 
conveyances to the operation of which the Legiſ- 
lature intended to make the ceremony of inroll- 
ment r 


A mere peruſal of the Statute, I confeſs, 
affords ground for ſuch a belief; but I appre- 
hend a little cloſer attention to it will ſatisfy 
us, that the diſtinctions I have propoſed for 
the ſubje& of your preſent notice, are not ſo 
erer as the firſt glance repreſents. them. 


The Statute makes certain ceremonies requiſite 
to the operation of a bargain and ſale of manors, 
lands, tenements, or other hereditaments. Now, 
to attain a clear notion of the application and 
extent of this Act, it is neceſſary to ſettle what is 
meant by a bargain and ſale, what are the par- 
ticular caſes in which any ſort of hereditaments 
can be ſaid to paſs by bargain and fale only; 
which latter point involves another inquiry, 
whether this predicament is applicable indiſcri- 
minately to all ſorts of hereditaments; and if 
not, to what ſorts its s application } 1s properly con- 
ned. $094 71 


Many caſes might be put in which a prac- 
titioner, for want of this fort of preliminary 
unovicdge, would find it difficult to aſcertain, 


B 3 upon 
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upon any ſolid grounds, whether a propoſed con- 
veyance falls under the deſcription intended *r 
the Statute or not. 

. To what elſe than an inattention to A ed 
N can I aſcribe an opinion, which I have known 
prevail with ſome Gentlemen of the profeſſion, 
for which indeed they do not want the ſanction of 
printed precedents in conveyancing, that a grant, 
for valuable conſideration in money, of an eſtate 
of freehold or inheritance in a ſubſiſting rent, 
may be made to paſs the legal eſtate by a naked 
deed, not grounded on any preceding act or deed, 
to veſt the poſſeſſion, and give it the operation of 
a releaſe; nor perfected by inrollment, or any 
other ceremony than the mere execution. of .the 
deed itſelf; for which they aſſign as a reaſon, 
that rents are of that ſpecies of hereditaments 
which lie in grant; though, at, the very ſame 
time, they would ſtart at the propoſition of ex- 
tending the like doctrine to the conveyance of 
a reverſion or remainder in lands, notwithſtand- 
ing ſuch a reverſion or remainder is an heredi- 
tament, which equally lies in grant as a rent 
does. 


There are others again who, for want of con- 
ſidering the principles on which theſe points turn, 
ſeem to think that every ſpecies of hereditament 
falls equally within the ſcope of the Statute, as 
comprehended in the word bereditaments therein 
: uſed; 


; 


STATUTE of INROLEMENTS. * 


uſed ; and they conſequently look upon inroll- 
ment as no leſs requiſite to conveyances by way, 
of grant, and bargain, and ſale of advowſons, 
and commons in-grols,. rights of way, and other 
local privileges, and even perſonal; annuities of 
inheritance, than to ſimilar conveyances of lands, 

remainders, reverſions, ſeigniories, rem andother 


eien of that er. nod bas Men 


What real foundation there is far 8 of 
this tendency, 1 ſhall. leave to the reſult of my. 
intended obſervations on the Statute. referred. 
to, and ſhall only beg leave to mention in this 
place, that the inſtances I have met with, of ſuch 
doctrines being adopted in practice by ſome, 
and by others (more prudently indeed) regard- 
ed with all the diffidence and caution due to 
diſputable or controverted points, have im- 
preſſed me with an opinion, that an attempt to 
offer to your conſideration, in a regular and con- 
ciſe manner, the reſult of ſome general obſerva». 
tions which have from time to time occurred to 
me upon the ſubject, in caſes where my attention 
has been profeſſionally called to it, will be no 
improper diſcharge of my duty on the Pe 
occaſion. 275 | 


In order to trace the diſtinctions I now mean 
to offer upon the ſubje& of inrollments from 
their very firſt principles, it will be neceſſary for 


me to conſider the definition and diviſions of 
B 4 here- 
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| hereditaments ; preparatory to which I mult no- 
tice the general diſtribution adopted in our laws, 
of the ſubjects of property into things real, and 
things perſonal. The former conſiſts of lands, 
taken in the full tegal extent of that word, ac- 
eording to which it comprehends every ſpecies 
of land, ſoil, and water, with the unſevered 
produce and contents of them, and all buildings, 
and other things of a ſubſtantial, fixed, perma- 
nent nature, in, vpon, under, or locally con- 
netted with or annexed to the foil.—The latter, 
that is things - perſonal, conſiſts of things of a 
contrary deſcription, which, inſtead of being 
fixed, permanent, or local, are entirely detached 
from land, tranfient, moveable, and capable of 
being tranported from place to place. 


* 25 
Now the word bereditaments, in our law, is 
applicable to both theſe ſpecies of things, but 
in a different mode or degree of relation; ſor 
when applied to the firſt, viz. things real, it ge- 
nerally denotes the things themſelves which are 
the ſubjects of property, without regard to the 
nature or extent of property therein. Thus 
things real, that is, lands, in all the extent of 
the above definition of them, are diſtinguiſned 
by the denomination of hereditaments real; but 
the word bhereditements, when uſed in relation 
to perſonal things, does not import or ſignify the 
things themſelves, but is only applicable to them 
in reſpect of ſome inheritable right of which they 
are 
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are in ſome mode or other the ſubjeAz and, in 
this ſenſe, inheritable rights relative to perſonal 
things only, and diſtinct from any local con- 
nection, are called hereditamenis perſonal. 


Ok a nature in ſome meaſure intermediate be- 
tween the two already noticed, there is à third 
application of the word hereditaments, wherein 
it is uſed to denote inheritable rights reſpecting 
lands, or ſomething iſſuing therefrom, or exer= 
ciſeable therein, or having at leaſt ſome local 
connection or relation ſeparate and diſtinct from 
the enjoyment of the lands rhemſetves. Inherit- 
able rights of this deſcription are termed Bereai- 
taments mixed, from their local relation on the 
one hand, and the perſonal perception, enjoy- 
ment, or exerciſe of them on the other. Hence 
we obtain the diviſion of hereditaments into 
real, mixed, and perſonal. . 


But I apprehend it may be aſked, under whick 
of theſe three claſſes, remainders and reverſions 
in lands are to be ranked ?-feeing they neither 
denore the things themſelves which are the ſub- 
Jets of the property ſo denominated, nor are 
deſcriptive of rights relative to perſonal things, 
nor rights reſpecting lands, or things iſſuing out 
of or exerciſeable in the ſame, diftin& from the 
enjoyment of the lands themſelves; but import 
rights to the future enjoyment of the very lands 
themſelves, I think there ean be no reaſon to 
| | hHefirace 
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heſitate in conſidering them as comprehended 
under the denomination of real hereditaments ; 
becauſe things real, as above defined, are the 
— and only ſubject of them. | 


This conſtruction, it is manifeſt; will extend 
the: application of the word hereditaments, in 
reſpect to things real, a degree further than what 
F have before noticed; ſo as to make heredita- 
ments real comprehend as well the things them- 
ſelves, -as inheritable rights therein; and this is 
the extent in which I mean to uſe the expreſſion 
real bereditaments through the ſequel of my 290 
ome nn 


Beſides the diftribution of hereditaments into 
real, mixed, and perſonal, there is -another ge- 
neral diviſion of them into corporeal and incor- 
poreal, material to be attended to in this place. 


Corporeal hereditaments are ſuch as ate of a 
ſubſtzntial 'corporeal nature. This deſcription, 
therefore, is confined to thoſe ſubjects of pro- 
perty which are compriſed under the denomina- 
tion of things real, as before defined. 

; 101 2: | | 1'3 BVIICO: 
: . Incorporeal hereditaments are ſuch as derive 
the denomination of hereditaments, not from the 
things themſelves. which are the ſubjects of the 
enjoyment, but from the inheritable rights of 
which they are the ſubject ; for rights are of an 
incorporeal 
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incorporeal nature, and exiſt merely in che 
power and exerciſe of enjoyment. 


Incorporeal hereditoments therefore compriſe 
the two diviſions of mixed and perſonal heredita- 
ments already noticed; and, under the ſame de- 
ſcription, I would in this place be alſo underſtood 
ſurther to include ſuch real hereditaments as con- 
{iſt of rights to the future enjoyment of lands 
divided from the immediate preſent poſſeſſion: 
for though I do not recollect that remainders 
or reverſions are anywhere expreſsly ranked under 
the diviſion of incorporeal hereditaments, vet, 
unleſs we deny them to be hereditaments, our 
diviſion muſt be defective if they are not com- 
priſed under the one or other branch of ir, and 
to that of corporeal hereditaments I think they 
are not properly referable; for though corporeal 
hereditaments are their ſubject, yet, whilſt the 
rights remain diſtin& and divided from the 
right of actual poſſſſion, I ſee nothing ſub- 
ſtantial in their nature, nor do I comprehend 
how'they can be conſidered as inveſted with any 
degree of corporeality. On the contrary, they 
ſeem clearly to fall within that predicament 
which I take to be the criterion of an incorporeal 
ons 1 non poteſt, 1 nec videri. 


There are alſo other properties common to 
them with other . eſtates, which are univerſally 
and * arranged in the claſs of incorporeal 

inheritances ; 
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* 


inheritances; for inſtance, they do not lie in 
livery, and when once created, and ſubſiſting 
- as ſuch, cannot be transferred without deed. 
For theſe reaſons, and to avoid a greater 
number of diviſions than is conducive to 'the 
purpoſe I have in view, I ſhall (claſs remainders 
and reverſions in the rank of mes here- 
ns; 


Thus far we have traced the general diſtribu- 
tion of hereditaments into real, mixed, aud- per- 
ſonal, and into corporeal and incorporeal: But, 
to clear the way for the diſtinctions I am atming 
at, we muſt ſtill proceed à ſtep further, and 
notice another diviſion of incorporeal heredita- 
ments into two claſſes. 


The firſt, compriſing ſuch real hereditaments as 
conſiſt of rights to future enjoyment of lands 
divided from the right of preſent poſſeſſion, as 
remainders and reverſions, together with ſuch 
mixed hereditaments as conſiſt in things iſſuing 
out of lands, or to be rendered, Paid, or done 
by the tenants or owners of lands in _— of 
the tenure thereof. 


The other claſs, extending to all the reſidue 
of incorporeal hereditaments ; namely, to thoſe 
mixed hereditaments which, though they relate 
to lands, or ſome t thereout, or have a 
local 
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local relation, yet are diſtin from the owner- 
ſhip or right of enjoyment of the lands them- 
ſelves, or of any thing to be paid, rendered, or 
done by the tenants or owners of land in re- 
ſpe& of the tenure thereof, as well as to the 
whole claſs of perſonal hereditaments. | 


Now, at common law, corporeal hereditaments 
were ſaid to lie in livery; that is, they were 
paſſed or transferred from one perſon to another 
by a delivery of the poſſeſſion ; the ceremony 
of which delivery, in order to paſs an eſtate of 
freehold or inheritance therein, was termed 
livery of ſeiſin ; and an eſtate of freehold or in- 
heritance in ſuch hereditaments would not paſs 
without this ceremony of livery, except by mat- 
ter of record, or where the conveyance was from 
the perſon entitled to the remainder or reverſion 
to the tenant in poſſeſſion, or vice verſa, or from 
one joint tenant. to another, or in cafes of a par- 
tition or exchange, and in ſome other "—_—_ 
inſtances. 8 


But incorporeal inheritances are from their 
nature incapable of any actual delivery or tradi- 
tion from one perſon to another; they therefore 
required a deed to grant or paſs them; and no 
eſtate therein could paſs without deed, unleſs 
in ſome ſpecial inſtances ſimilar to ſome of thoſe 
I have noticed in reſpe& to paſſing corporeal 
ipheritances vithout livery of ſeilia, 

1 All 
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All incorporeal hereditaments were therefore 
ſaid to lie in grant, becauſe they were the ſubjects 
of a grant by deed, and not of any transfer by de- 
livery of the poſſeſſion; but, amongſt incorporeal 
hereditaments, this diſtinction is to be attended 
to, which was the motive for the diviſion J have 
made of ſuch hereditaments into two claſſes; 
that though the whole denomination of incor- 
poreal herediraments require a deed to paſs them, 
and therefore all are ſo far equally aid to lie in 
grant, yet thoſe compriſed in the firſt branch of 
the diviſion I have made of them, required alfo 
the privity and aſſent of the tenant of the land 

by whom the rent was payable, or ſervices due, 

to give effect to the grant by which the remain- 
der, reverſion, rents, or ſervices were intended 
to paſs. The act by which ſuch tenant ſignified 
or expreſſed this aſſent was called attornment, a 
ceremony as much requiſite to the operation of 
a grant of the hereditaments laſt mentioned, as 
livery of ſeiſin was to a conveyance of an eſtate 
of freehold and inheritance in corporeal heredita- 
ments. 


But thoſe incorporeal hereditaments which fall 
under the latter branch of my diviſion of them 
paſſed completely by the mere deed of grant 
thereof, without the aid of any other ceremony 
than the mere execution of it, to perſect its 
operation ; for as ſuch hereditaments have not, 
on the one hand, any corporeal nature to require 
1” a or 
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or be capable of any actual delivery or tradition 
from one to another, ſo neither have they, on the 
other, any ſuch connection with or relation to 
any act of the tenant of the land in reſpect to his 
rendering, paying, or performing any thing, as 
to render his privity or conſent at all requiſite 
or material to any alienation or diſpoſition of 


them. 4d 


But though conveyances of corpoteal, and 
alſo of ſuch: incorporeal hereditaments, as fall 
under the firſt branch of my. diviſion of them, 
originally required the reſpective ceremonies of 
livery of ſeiſin and attornment to perfect them 
in the inſtances I have mentioned, yet, after the 
introduction of uſes had given birth to- a bene- 
ficial intereſt in hereditaments of both thoſe 
kinds, diſtinct from that legal eſtate therein 
which alone was known to and acknowledged by 
our old common law, we find a very material 
alteration in reſpect to the modes or means re- 
quiſite to paſs or transfer an intereſt in ſuch 
hereditaments. | 


Uſes were equitable rights in one. perſon. to 
receive and enjoy the profits of, and direct the 
diſpoſition of the lands themſelves, whilſt the 
legal eſtate or ſeiſin in law was veſted in another 
E | 


Theſe 
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Theſe uſes were the ſubjects of the juriſ- 
diction exerciſed by the Court of Chancery; and 
were, in effect, what mere equitable. eſtates or 
truſts as ee em now 

Now A — 5 oe ts of theſe | 
Pres of intereſts ſtiled 26, the juriſprudence of 
equity was let in upon the diſpoſitions of real 
property, the Court of Chancery, regarding the 
nature upon which contracts for the alienation 
of property are grounded, gave an equitable ef- 
ect to two ſpecies of grants, (or contracts con- 
fidered as equivalent thereto,) which, without 
the requiſite ceremonies of livery of ſeiſin or 
attornment, had no operation at all in law. 
The confiderations I am now alluding to are 
thoſe which are commonly diſtinguiſhed by the 
reſpective epithets of good and of valuable, the 

former being the conſideration of blood or of 
marriage, the latter of a pecuniary price. Both 
thefe conſiderations, from their intereſting and 
obligatory natures, were conſidered by the Court 
of Chancery as raiſing a uſe in the ſubject of 
the contract or intended grant, for the benefit 
of the perſon in or from vhom ſuch conſiderations 
exiſted or moved; and though the legal eſtate 
in the ſubjects of ſuch contract or intended grant 
was not thereby altered or transferred for want 
of the ceremonies before mentioned, yet the 
9; - grantor. 
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grantor or contractor was, upon the ground of 
ſuch conſiderations, conſidered in equity as 
ſtanding ſeized or legally entitled to the things 
which were the ſubjects of ſuch contract, in truſt 
98 the covenantee or intended e. 


Contracts of the former of theſe two kinds, 
that is, where blood or marriage is the conſi- 
deration, were denominated, covenants to ſtand 
ſeized to uſes; becauſe they amounted either to 
an expreſs covenant, or an implied engagement 
to ſtand ſeized for the benefit, that is, to the uſe 
of the grantee or covenantee. Thoſe of the latter 
kind, namely, where pecuniary conſideration 
was the motive, were called bargains and ſales. 
Here 1 ſhall drop the former kind, and confine 
my diſcourſe to what concerns the latter, ſo far 
as it falls within the intended limits of my pre- 
ſent Reading. I am now therefore come to the 
definition of a Bargain and Sale, as applied to 
lands and hereditaments before the Statute of 
Inrollments; for that ſtatute introduced ſome 
alterations and qualifications in the nature e of the 
definition. ; 


A bargain and fale of hereditaments, before 
that Statute, may be defined to be an expreſs or 
implied grant or contract for the aſſurance of 
them in conſideration of money, in which the 
Court of Chancery ſupplied its inſufficiency to 
paſs the eſtate in law, by the conſtruction of its 

C - railing 
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railing a uſe for the bargainee or intended 


grantee. The words Bargain and ſell were by 
no means eſſential or requiſite to the operation 
of ſuch contract or intended grant: Any other 
words expreſſing the intention that the perſon 
from whom ſuch conſideration moved ſhould 
have the lands, or other ſubject of the intended 
grant or contract, were ſufficient to raiſe the 
uſe; as a covenant: from the intended grantor, 
in conſideration of money, to ſtand ſeized to the 
intended grantee.; or an intended alienation by 
the words grant and demiſe, or grant and alien, 
have been held effectual for the end, where the 
conſideration was a pecuniary one; for the con- 
ſideration itſelf, in theſe caſes, is the ſole ground 


ol railing the uſe, according to the intent of the 


contract, however exprefled ; and it was that 


which conſtituted and gave the characteriſtic 


eſſence of a bargain and ſale to the tranſaction. 


Now, therefore, I think it follows, that as a 
grant by deed alone, unleſs it was for a valuable 
conſideration, had no effect at all to paſs any 
eſtare, intereſt, or uſe, legal or equitable, in 
hereditaments corporeal, or in thoſe which are 
compriſed in the firſt claſs of my diviſion of 
incorporeal hereditaments, without the ſubſe- 
quent ceremonies of livery of ſeiſin or attorn- 
ment, grants thereof by deed alone for valuable 
conſideration, paſſing a uſe in equity, mult be 
ſajd to derive their whole effect from the quality 
color BN of 


STATUTE of INROLLMENTS., rg 


of a bargain and ſale; and thereforg che intereſt 
which paſſed thereby was properly ſaid to paſs 
by reaſon only of a bargain and ſale thereof; 
for nothing could paſs by the deed, independent 
of that conſideration which confticuted it a bar» 
gain and ſale, On the other hand, a grant by 
deed alone of any of the hereditaments com- 
priſed in the laſt claſs of my diviſion of incorpo- 
real hereditaments, being all that was requiſite 
to convey the legal eſtate in them, ſuch a grant, 
whatever might be its conſideration, ſtood in 
no need of any equitable conſtruction to give it 
effect. | 


Uſes were raiſed by the conſtruction of equity, 
in the inſtances I have juſt now mentioned, to 
ſupply the defect of the legal eſtate. There 
could be no call for the aid of ſuch a conſtruction 
where no ſuch defect ſubſiſted. A uſe could not 
be created as a thing diſtint from the legal 
eſtate, for the benefit of a perſon to whom the 
legal eſtate itſelf paſſed, Where a grant carried 
every poſſible intereſt in the ſubject of it, there 
was nothing left to require or admit of the aid of 
a conſtructive conveyance in equity; and as thoſe 
herediraments, which are compriſed in the laſt 
branch of my diviſion of incorporeal heredita- 
ments, paſſed by deed only, without requiring 
or being ſuſceptible of any other act or ceremony 
to perfect the operation of the grant thereby 
made, without the leaſt regard to the conſidera- 
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tion of the grant, ſuch hereditaments did not, 
even where the grant was in conſideration of 
money, paſs by force of any equitable quality 
which the deed itſelf derived from ſuch conſider- 
ation, nor conſequently could they, in ſuch caſes, 
be ſaid to paſs by reaſon only of the bargain and 
ſale, as they would equally have paſſed by the 
deed alone, had that conſideration which con- 
ſtitutes the eſſence of a bargain and ſale been 
wanting. 


The inference I mean to draw from the above 
premiſes is, that before the Statute of Uſes, cor- 
poreal hereditaments, and thoſe incorporeal 
hereditaments compriſed in the firſt branch of 
my diviſion of them, in all caſes of grants there- 
of by deed alone in conſideration of money, 
paſſed, ſo far as they paſſed at all, that is, in 
equity, by reaſon only of the bargain and ſale 
thereof; but this predicament of paſſing by rea- 
ſon only of a bargain and ſale thereof was not 
applicable to the incorporeal hereditaments com- 
priſed in the laſt branch of my diviſion of them, 
even in Caſes of a grant by deed only for pecu- 
npiary conſideration; for the effect of the grant 
was complete by the deed, independently of any 
conſideration, and incapable of being perfected 
by any other ceremony whatever. | 


The Statute 27th Henry VIII. of Uſes next 
occurs to my conſideration ; which Statute made 
C44 a very 
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a very material alteration in the effect as well of 
bargains and ſales, as of all other contracts or 
conveyances, the operation of which depended 
on the doctrine of uſes. That Statute; by enact- 
ing that © where any perſon or perſons ſtand or 
te be ſeized, or at any time hereafter ſhall happen 
« to be ſeized of and in any honours, caſtles, 
« manors, lands, tenements, rents, fervices, re- 
« verſions, remainders, or other hereditaments, 
te to the uſe, confidence, or truſt of any perſon 
« or perſons, or of any body politic, by reaſon 
« of any bargain, ſale, feoffment, fine, reco- 
very, covenant, contract, agreement, will, or 
« otherwiſe, by any manner or means whatever 
eit be, that in every ſuch caſe, all and every 
« ſuch perſon and perſons, and bodies politic 
ce that have, or hereafter ſhall have, any ſuch 
te uſe, confidence, or truſt in fee ſimple or fee 
< tail, term of life, or for years, or otherwiſe, 
« or any uſe, truſt, or confidence in remainder 
« gr reverſion, ſhall from henceforth ſtand and 
te be ſeized, deemed, and adjudged in lawful 
te ſeilin, eſtate, and poſſeſſion of and in the ſame 
© honours, caſtles, Sc. to all intents, conſtrue- 
tions, and purpoſes in the law, of and in 
0 ſuch like eſtates as they had or ſhall have in 
« uſe, truſt, or confidence of or in the ſame ;'! 
transferred the legal eſtate and poſſeſſion to 
the uſe, and thereby veſted the legal eſtate 'or 
ſeifia in the perſon who before had or took 
only the uſe, ia the ſame plight and manner as 
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the uſe was before. veſted in him; the conſe - 
quence of which was, in regard to bargains and 
ſales, that wherever the uſe paſſed, before that 
Statute, by reaſon only of à bargain and ſale, 
the legal | eſtate becoming executed to the uſe 
by the Statute, paſſed to the bargainee by reaſon 
qaly of ſuch bargain and ſale, without the cere- 
monies of livery of ſeiſin or attornment ; where, 
before that Statute, they were requiſite to the 
transfer-of the legal eſtate. But this Statute left 
the operation of grants of thoſe incorporeal he- 
reditaments that are compriſed in the laſt branch 
of my diviſion of them, which depended on the 
deed alone, as full and as independent of the 
nature of the conſideration as it was before ; nor 
was there any room for its operation in uniting 
the legal eſtate to the uſe where they were never 
ſevered, nor conſequently any opening made for 
their reunion, as in the cafes of grants by deed 
only of the incorporeal hereditaments compriſed 
in the laſt branch of my diviſion of them, where 
no uſe paſſed diſtin from the legal eſtate before 
the Statute ; but the legal eſtate itſelf paſſed, 
and conſequently did not remain to be executed 
by the Statute to that uſe which originally paſſed 
incluſively with it; ſo that after the Statute of 
Uſes, all grants by deed only, for valuable con- 
ſideration in money, of any eſtate of freehold or 
inheritance. in corporeal hereditaments, as well 
as in ſuch other hereditaments as are compriſed 
in the firſt branch of my diviſion of incorporeal 

hereditaments, 
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hereditaments, ſtill continued to owe their opera- 
tion and validity to the narure of the confi 
tion; and ſuch herediraments, therefore, in hs 
inſtances, were properly ſaid to paſs by reaſon 
only of the bargain and ſale; but all grants of the 
incorporeal hereditaments, compriſed in the laſt 
branch of my diviſion of them, ſtill remained, in 
this reſpect, upon the ſame footing as they were 
before the Statute ; and as a grant by deed only 
was all that was requiſite to paſs them, inde- 
pendent of its conſideration, the effed of ſuch 
deed could not in any caſe be aſcribed to the 
nature of its conſideration, nor conſequeritly the 
hereditaments thereby granted be ſaid to paſs by 
reaſon only of a bargain and ſale. 


*i, 


WO! 

I am now come to the conſtruction of the 
Statute of Inrollments, 27th Henry VIII. . 16. 
in regard to the diſtinctions I have in view; 
between the hereditaments which are, and thoſe 
which appear to me not to be the objects of it; 
a conſideration which, after the ſeveral ſteps 1 
have been taking to prepare the way for it, will 
take but very little of your time, as it will re- 
quire ſcarcely any thing more than an attentive 
peruſal of the Statute itſelf, with an obvious 
reference to the principles and diſtinctions al- 
ready treated of, to determine the confiruttiou 
of it, 
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By the Statute I am now ſpeaking of, it is 
enacted, © That no manors, lands, tenements, 
or other hereditaments, ſhall paſs, alter, or 
« change from one to another, whereby any 
s eftate of freehold or inheritance ſhall be made 
tt or take effect in any perſon or perſons, or any 
s uſes thereof to be made by reaſon only of any 
ec bargain and ſale thereof, except the ſaid bar- 
gain and ſale be made by writing indented, 
ct ſealed, and inrolled in one of the King's 
« Courts of Record at Weſtminſter, &c.; and the 
« ſame inrollment to be had and made within 
ce fix months next after the date of the ſaid 
0 « writings 1 indented, wn 


Now, a curſory review of the operation of the 
preceding Statute of Uſes, with a ſlight degree 
of attention to the great inconveniencies in- 
troduced by that Statute, in laying open the 
diſpoſition and alienation of lands, and eſtates 
iſſoing thereout, to the operation of ſecret, 
haſty, improvident conveyances, for the conſi- 
deration of ever ſo trifling a ſum of money, to 
bring them within the deſcription of bargains 
and ſales, ſo as to raiſe a uſe to be executed 
by that. Statute, could not fail to impreſs one 
with the idea, that the Statute of Inrollments 
immediately following ir, was intended as a re- 
medy to the inconveniencies ſo introduced by the 
preceding Statute; and, in this view, one ſhould 
7 be 


STATUTE of INROLLMENTS, 25. 


be naturally led to conſider the latter Statute a8 
directed to thoſe things which were the ſubjects 
of the inconveniencies occaſioned BE the former. 
a 

- Hh the * to So — conſited:ia 
the power introduced of transferring .the legal 
eſtate of freehold. and inheritance. in heredita- 
ments by mere deed, without the ſolemnities of 
livery of ſeifia or attornment, whieh were before 
requiſite to the operation of ſuch conveyances. 
It conſequently extended only to the convey- 
ances of thoſe hereditaments which, by the com- 
mon Jaw, required the aid of ſuch ceremonies, 
and could not paſs by mere deed without them. 
The Statute. of Inrollments may. be. conſidered 
as introducing the ceremonies expreſſed therein, 
in lieu of the ſolemnities of livery. of ſeiſin or 
attornment, which had been diſmiſſed by the 
preceding Statute of Uſes, and conſequently. as 
not intended to apply to any other caſes than 
thoſe wherein the Statute of Uſes had had ſuch 
an effect; and the inference would be, that 
the general word © bereditaments,” uſed in the 
Statute of Inrgllments, ſhould be underſtood 
accordingly, and not taken to extend to grants 
by deed of ſuch hereditaments as never required 
any of thoſe ſolemnities to perfect them, which 
the ceremonies inſtituted by the Statute of In- 
rollments were intended to ſupply the place of. 
But, however, the penning of that Statute, when 
referred 
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referred to the principles I have noticed in the 
preceding part of this diſeourſe, ſeems to pre- 
Vene all occafion for reſorting to any thing elſe 

to explain the intention of the Legiſlature in this 
reſpect; for though the Statute ſays © lands, tene- 
ments, of other Hereditaments; yet the context 
confines its operation to thoſe cafes wherein the 
kereditameitts, of which it ſpeaks, can be ſaid to 
paſs by reaſon only of a bargain and fale thereof; 
for it is upon the paſſing of any eſtate, intereſt, 
or uſe, of freehold or inheritance, by reaſon only 
of a bargain and ſale, that the Statute puts a 
negative. Now, when the Statute denies effect 
to a conveyance by reaſon only of a bargain and 
fate, it implies a ſuppoſed exiſtence of other 
ceremonies which might be uſed to give it effect 
and therefore it has been held, that a deed pur- 
porting to be a bargain and ſale of a reverſion, 
though it was not inrolled, paſfed ſuch reverſion 
by the aid of a ſubſequent attornment, where 
there were words in the deed ſufficient for a grant 
at common law. So likewiſe a deed of bargain 
and ſale not inrolled has been made good as a 
feoffment by the ſubſequent ceremony of livery 
of ſeiſin. 


Now the incorporeal hereditaments included 
in the latter branch of my diviſion of them, did 
not, at the time of paſſing the Statute of Inroll- 


ments, admit of any other ceremony than a deed 
of 
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of grant to perſect the conveyance of them; and 
therefore a grant of them could not properly be 
conſidered as falling within à deſeription which 
implied the exiſtence of other auxiliary acts or 
ſolemnities beyond the execution of the deed 
itſelf. Beſides, we have already ſeen, that 
the predicament of pafling by reaſon only of a 
bargain and ſale, though applicable to a grant 
for valuable conſideration by a deed only, of 
hereditamens corporeal, and of thoſe incorporeal 
ones which are included in the firſt diviſion of 
them, was by no means applicable to a ſimilar 
conveyance of thoſe incorporeal hereditaments 
compriſed in the latter branch of my diviſion of 
them, of which no uſe at all is raiſed by virtue 
of the conſideration in ſuch caſes, becauſe the 
legal eſtate in ſuch hereditaments paſſes directly 
and originally by force of the primary inherent 
nature of the deed itſelf, independent of the 
conſideration which gives it the adventitious 
ſecondary quality of a bargain and ſale. 


But to put this matter to a ſhort iſſue, I would 
aſk, in the caſe of a grant by deed, for valuable 
conſideration, of an advowſon or common in 
groſs, or of any other of the incorporeal here- 
ditaments compriſed in the laſt branch of my 
diviſion of them, whether ſuch hereditaments, 
paſſing by ſuch a deed, could be ſaid to paſs by 
reaſon only of a bargain and ſale? And to pre- 

vent 
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vent any heſitation in anſwer to this queſtion, 
I would further aſk, whether the ſame heredi- 
taments would not have paſſed by the ſame deed, 
without the pecuniary conſideration which ſuper- 
induces, to the eſſential quality of the deed itſelf, 
the accidental one of a bargain and ſale? If it 
would, it clearly follows, that the hereditaments 
ſo paſſiag cannot be ſaid to paſs by reaſon only 
of that quality in the deed without which ic 
would paſs equally well. 


The inferences I mean to draw from the pre- 
ceding reaſonings are, that any conveyances for 
money by deed only, of any eſtate of freehold 
or inheritance, in any corporeal hereditaments, 
or in any of thoſe incorporeal hereditaments 
which fall under the firſt branch of my diviſion 
of them, are clearly within the Statute of Inroll- 
ments, and therefore require to be made in the 
manner, and to be perfected by the ceremonies 
inſtituted by that Statute “. | 

| But, 


8 


— 


» The Author, in his practice, adhered to the prin- 
ciple here laid down. The following obſervations were 
ſabjoined by him, at a very late period, to a draft of a 
deed of grant for conveying a reverſion in' fee. 


« have peruſed the above draft, to which 1 have added 

« 2 reference to a leaſe for a year, as that will be requiſite 
« if this be not intolled. A reverſion or remainder in fee 
« is an hereditament within the Statute 27th Henry VIII. 
| 4 6. 16. 
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- Bur, on the contrary, that grants by deed,” 
whatever be the conſideration of them, of any 
of the incorporeal hereditaments compriſed in 
the latter branch of my diviſion of them, are not 
within the ſaid Statute, but will take effect by 
the execution of the deed itſelf, in the ſame 
manner as before that Statute. 


I ſhall. refer, for the doctrine offered in the 
firſt of the above inferences, to the caſe of Lade 
v. Baker, reported 2 Ventris 145. 266., where 
a. grant and aſſignment of a ſubſiſting rent- 
charge by deed from the grantor to his ſon, as 
well for a pecuniary conſideration, as that of 
natural love and affection; the Court found 
themſelves under a neceſſity of giving it effect 
by way of covenant to ſtand ſeized to uſes, on 
account of its being pleaded without attornment 
or inrollment. 


And, in ſupport of the latter inference, I ſhall 
refer to the caſe of a bargain and ſale of a manor, 
to which an advowſon was appendant, by inden- 


— 


— 


* c, 16. of Inrollments. A grant of money is in effect a 
« bargain and ſale, and therefore will not operate without 
** jnroliment (at leaft without attornment, and that would 
u be precarious ſince the Statute of Ann); therefore con- 
«© veyances of any freehold eſtate in remainder or reverſion 
* require the ſame forms of inrolling, or of leaſe and re- 
** leaſe, as thoſe of eſtates in poſſeſſion.” 
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ture not inrolled. It was held the advowſon 
did not paſs, becauſe not intended to paſs as 
ſevered, but appendant ; and as appendant it 
could not paſs, becauſe the manor did not, for 
want of Inrollment; Jenkins 265. pl. 68. Now, 
the appendancy of the advowſon, in this caſe, 
being the only objection to its paſſing, it follows, 
that Inrollment was not neceſſary to paſs it, had 
it been in groſs. 


It now only remains for me to take notice f 
the Statute 4th nn, c. 16. J 9., by which it is 
enacted, © That all grants and conveyances 
<« thereafter to be made, by fine or otherwiſe, 
« of any manors or rents, or of the reverſion 
© or remainder of any meſſuages or lands, ſhould 
« be good and effectual, without any attornment 


« of the tenants, Sc. as if their attornment com 
« been had and made.” 


This ſection of this Statute, at firſt view, ſeems 
to claſh with the Statute of Inrollments; and, 
if 1t were to be underſtood in all the general 
extent of the words, would, in effect, amount 
to a virtual repeal of the Statute of Inrollments, 
ſo far as it related to hereditaments, which, at 
common law, required attornment to paſs them ; 
for, as I have already obſerved, ſuch heredita- 
ments, to the bargain and ſale whereof Inroll- 
ment was made requifite by the Statute, would 
paſs 
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Now, therefare, if the Sende of a. is — 
tended to theſe caſes, it will follow, that a grant 
by deed for pecuniary conſideration, which, after 
the Statute of . Inrollmeats, would have beea 
effetual with attorament, though uninrolied; 
would now, ſince the Statute of Ann, be of the 
ſame validity without attornment; and conſe- 
quently a grant by deed alone would be ſuſſi- 
cient without either inrollment or attorament, 
But the general words in the Statute of Arn, 
I conceive, are by no means to be allowed ia 
extenſive an effect; for, firſt, a Statute made 
for removing the neceſſity of certain ceremonies, 
muſt naturally be underſtood as intended only 
for ſuch caſes where thoſe ceremonies were be- 
fore neceſſary, and could not be diſpenſed with. 
Naw, attornment was. only neceſſary in grants 
operating at common law, and not in thoſe con- 
veyances which had their effect by way of ule; 
conſequently the latter, amongſt. which are in- 
cluded all thoſe which were the objects of the 
Statute of Inrollments, cannot. properly be con- 
ſidered as the intended objects of the Statute of 
Am: And ſhould it be ſaid, that grants, fince 
the Statute of Inrollments, perfected by attorn- 
meat, without any inrollment, do not fall under 
the deſcription of conveyances operating by way 
of n 3 effect being denied them by the laſt 


mentioned 


% 
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mentioned Statute, the dire& and ſhort anſwer 
would be, that whatever might be the nature of 
thoſe grants, it certainly would be contradiftory 
to all the rules which hold in the conſtruction 
of Statutes, to extend ſuch general indefinite 
words, as the words “ or otberwiſe, in the 
Statute of Am, to the repeal of a preceding 
Statute unnoticed in the ſubſequent one; and 
in a caſe where there are ſufficient ſubjects for 
the application and operation of ſuch general 
words in the ſubſequent act, without conſidering 
them as interfering in any degree with the act 
preceding; for it is a rule, that where two 
Statutes ſeem to croſs one another, and no clauſe 
of non obſtante is contained in the ſecond Statute, 
fo that the one may ſtand with the other, both 
ought to ſtand in force. Roll's Rep. 154, Marder 
v. Smith. Dyer 347, b, Wefton's Caſe, And ge- 
neral words in Acts of Parliament are, in a va- 
riety of inſtances, reſtrained, to avoid an apparent 
inconvenience or inconſiſtency with ſubſiſting 
laws, the repeal of which was not apparently 
within the intention of the Statute wherein fuch 
general words are contained ; for repeals by im- 
plication are things diſcountenanced by law; 
never allowed of but where the inconſiſtency or 
repugnancy is plain and unavoidable; for ſuch 
repeals carry along with them a tacit reflection 
upon the legiſlators, that they ſhould inadvert- 
ently and ignorantly make one act repugnant to 
and inconſiſtent with another; and therefore ſuch 


9 repeals 
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repeals have ever been interpreted ſo as to repeal 
as little of the precedent law as is poſſible; 
10 Mod. 118, And though the general rule is, 
that leges paſteriares abrogant priores, yet this 
holds only where the laſt act is irreconcileably 
contradictory to the preceding, and never takes 
place where there is any poſſible conſtruction 
whereby they both may be made to ſtand to- 
gether. Upon theſe grounds, the Statute of 
Inrollments appears to ſtand entirely unaffected 
by the ſubſequent one of Ann reſpecting attorn- 
ments. 


I have now, Gentlemen, concluded my pro- 
poſed obſervations, in which I have purpoſely 
paſſed by a variety of matter which preſented it- 
ſelf to my attention, and of which I might have 
availed myſelf, withour any impropriety, upon 
this occaſion ; but as it did not lay acroſs the 
dire& path which I chalked out to myſelf for the 
diſcharge of the duty upon which you have been 
pleaſed to call me here, and as it appeared ta 
me, that the ſhorteſt line in which I could 
poſſibly arrive at the end I propoſed would pur 
your patience ſufficiently to the trial, I have 
carefully avoided any unneceſſary digreſſion 
whatever. | 


The doQtrine of bargairis and fades, if conk- 
dered in its full extent, is very comprehenſive 
oo and 
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and important. I have juſt touched vpon one 
of its outlines, leaving the defign at large, with 
all its proper lights and ſhades, to be completed 
by thoſe whoſe ſuperior judgment and abilities 
pur them more upon the level of ſuch a taſk. 
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CASE of the REPRESENTATIVES of General 
STANWIX and his DAUGHTER. 
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Ps ARGUMENTS were compoſed on OC- 
caſion of a very ſingular cauſe brought 
before the Court of Chancery in the year 1772, 
where it had met with a no leſs ſingular diſcuf- 
ſion. It was the Author's intention (as the 
Editor has frequently heard him ſay, ) to try what 
could be advanced, with ſome appearance of 
reaſon, in a caſe that ſeemed to mock every 
principle of judicial deciſion. 
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ARGUMENTS in Favour of the REPRE“ 
SENTATIVE of tbe DAUGHTER. 


ad; 1 Low, | 


u caſe Sbich now — 5 for the attention 

of this Court is fimply this: A father and 
his daughter ſet ſail in the ſame veſſel from Fre- 
land ; the veffel, it ſeems, was caſt away in its 
paſſage to England, and not a ſingle perſon on 
board ſaved. Now it ſo happens, that the Re- 
preſentative of the father to his perſonal eſtate is 
not the ſame perſon who would have been entitled 
to it as Repreſentative to the daughter, in caſe 
the had ſurvived her father“. The firſt perſon is 
WP ' nephew 


— 


2 


— 


On behalf of the party whom the General's ſotvivor- 
ſhip would have benefited, it was argued, that the ſhip 
being loſt in tempeſtuous weather, it was more than pro- 
bable that the General was upon deck, and that the 
daughter was down in the cabin (as is almoſt ever the 
cafe with ladies in theſe fituations}, and of courſe ſubject 
to more early loſs of her life than the General, who, as 
a man of arms and courage, was, it was aſſerted, more 
able and more likely to ſtruggle with death than a woman, 


- 
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nephew to the father z the other i is the daughter's. 
maternal uncle. | | | 


The queſtion therefore ariſes, what ſhall we 
preſume in the preſent caſe to determine which 
of the two died firſt; and conſequently, to. de- 
cide which of the two claimants. is entitled, ac- 
cording to our laws of ſucceſſion, to the eſtate in 
diſpute? It appears from the ſtate of this caſe, 
that the preſent queſtion is really this: Of three 
different incompatible preſumptions, which are we 
to chooſe? The preſumptions are as follow, viz. 
That the father ſurvived the daughter; that the 


n * 
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and in which he might n have . aſſiſted by the 
broken maſts, and other parts of the rigging, - | | 


On the other ſide, it was contended, that the General 
was old, and conſequently feeble, and by no means ſttong 
enough to reſiſt the ſhocks of ſuch a terrible attack: that 
the daughter was of a hale conſtitution, and though of the 
weaker ſex, yet being younger than her father, was pro- 
pottionably ſtronger, and, from the circumſtance of youth, 
more unwilling to part with life : that the probability of 
ſurvivorſhip was therefore infinitely in favour of wy 
daughter, 


A ſecond wide of General Stanuix allo anithed with 
bim, and her repreſentative brought forward a ſepa- 
rate claim to the diſputed property; but as this is not 
noticed by the Author, it may be ſufficient to add, that 
the Court, finding the arguments on all fides equally ſolid 
and ingenious, waived giving any deciſion, and advifed'a 
compromiſes ta which the ſeveral claimants agreed. 

; D 4 | davghter 
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daughter ſurvived the father ; or, that they both. 
died in the ſame inſtant. It has indeed, wich 
ſome colour of reaſon, been objected, that, of 
theſe three poſitions, two only can be deemed 
prefumptive, viz. That the father ſurvived his 
daughter, and that the daughter furvived her fa- 
ther; and that the third, viz. That they both 
died in the ſame inſtant, is neutral, and a fort of 
mean betwixt the other two ; for the two firſt, as 
It is ſaid, being diametrically contrary to each 
other, and no grounds of greater probability ap- 
pearing in ſupport of the one than of the other, 
it follows, that they muſt neceſſarily deſtroy 
each other, and leave the third as the unavoid · 
able reſult of their mutual deſtruction. Conſe- 
quently that poſition is ſo far from bearing a 
preſumptive form itſelf, that it is the very ſtate. 
of things we are compelled to admit by wholly 
avoiding preſumption. 


The argument, I confeſs, is plauſible, and as 
fuch ic requires that I ſhould fpeak to it. In the 
fieſt place, What do we mean by a preſumption? 
Is it not the admitting and ſuppoſing facts to 
have exiſted without evidence that they did ſo? 
Do not the three poſitions above ſtated aſſert 

diſtinct facts, neither of which is ſupported 
y any kind of evidence whatſoever? How is 
it poſſible then ro ſuppoſe any one of them true, 


and not call it a preſumption, i. e. the ſuppoſition 


of a fact without evidence? The very argu- 
ments 
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ments made uſe of to prove the non-preſumptive 
nature of the one, becauſe it neceſſarily exiſtg 
when the other two are ſuppoſed: by their mutual 
oppoſition to deſtroy each other, will go much 
too far, by proving at the very ſame time the im- 
poſſibility of finding even one preſumption among 
the three ; for, upon examination, it will appear 
that no two of them can ſtand together: There- 
fore, take which two we will, and becauſe they 
are incompatible, ſuppoſe they deſtroy each other, 
the third of courſe exiſts as the reſult of their 
mutual deſtruction. 


Having thus, as I hope, ſhewn, that all the 
three are in their own natures equally preſump- 
tions, and conſequently, that our queſtion is no- 
thing elſe than which of three preſumptions de- 
mands the preference, it now remains to conlider 
the preſumptions themſelves, their different na- 
tures, and their reſpective degrees of claim to 
our attention and aſſent. 


The two firſt, it muſt be acknowledged, are 
of a nature quite indifferent. No reaſon appears 
to overthrow either of them, nor can any thing 
be objected to either, but the apparently equal 
probability of the other. But as to the third, 
Viz. That they died both in the ſame inſtant, it 
preſents quite a different face; à poſition burſt- 
ing, as it were, with the bigneſs of its own in- 
conſiſtency; 
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conſiſtency ; a fat whoſe exiſtence mult ſeem to 
have been the concerted effect of ſo ſingular and 
unaccountable a coincidence. of circumſtances, 
and, combination of incidents, that whoever 
preſumes it in that inſtance, does little leſs than 
confeſs to the world his belief of a miracle. Can 
we admit theſe two people to have died in the 
fame inſtant, without ſuppoſing a molt extraor- 
dinary, nay even a preternatural concurrence. of 
all that variety of circumſtances which every 
man's imagination muſt ſuggeſt to him, as bear- 
ing ſome ſhare in the direction of the laſt mo- 
ments of life to perſons in the unfortunate ſitua- 
tion of thoſe we are ſpeaking of? Such a con- 
currence, it is true, may happen to two perſons 
out of ten thouſand ; but what is the chance. for 
it when the queſtion is confined to a particular 
two only? Can any man in his wits ſuppoſe even 
the moſt diſtant probability (I had almoſt ſaid 
poſſibility) of it, with reſpe& to any two parti- 
cular perſons breathing, much leſs with; reſpe& 
to two ſo totally diſſimilar in almoſt every thing, 
which, in the caſe before us, one ſhould think, 
reſpected the haſtening or protracting their laſt 
moments, as the perſons of an aged father, and 
a daughter in the prime of life? Strange as it 
is, ſuch nevertheleſs is the ſuppoſition to which 
we ſubſcribe aſſent when we preſume that one and 
the ſame inſtant put a period to both the lives in 
queſtion ; nay, ſuch is the poſition the probabi- 
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lity of which we admit, unleſs we abſolutely pre- 
ſume they did not die together. 


In oppoſition to what I have been faying, 
there is indeed an argument, or rather the form 
of an argument, of which I make no doubt the 
Gentlemen of the other fide will endeavour to 
avail themſelves. It muſt be owned it is rather 
of too abſtract a nature to merit attention in a 
queſtion of this ſort ; but, however, leſt irs ſub- 
tilty ſhould clude our apprehenſion, and its in- 
genuity, ſtanding in the place of real weight, 
deceive us into a notion of its being unanſwer- 
able, and ſo incline us to approve it in contra- 
diction to our ſenſes, I think it incumbent upon 
me, in this place, to beſtow that attention upon 
it which may be requiſite, in order to enable us 
to diſtinguiſh its real from its imaginary force. 


The argument is this :—Time, ſay they, is no 
otherwiſe diviſible than by a ſucceſſion of events 
or facts: We have no other means of diſtinguiſh- 
ing one moment or particle of duration from an- 
other, than by the diſtin facts they afford us; 
theſe are the marks which, to our capacities, 
divide them from each other; conſequently any 
period of time wherein ſuch marks of its ſeparate 
parts do not unto our knowledge exiſt, muſt unto 
us be as one point or indiviſible moment; for aa 
ve have not the data neceſſary for our abilities to 
diſtinguiſh its parts, there remains nothing to 

diſtinguiſh 
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diſtinguiſh ſuch a period from any other inſtant 
which we cannot divide; conſequently we are 
compelled, as far as reſpects ourſelves, to con- 
fider ſuch a period as an indiviſible inſtant of 
time. 


| Hence, ſay they, all that we know concerning 
General Stanwix and his daughter is, that they 
ſer ſail, and that they were drowned ; and the 
intervening period affording us no facts to divide 
one moment thereof from another, ought and 
muſt neceſſarily be conſidered as one indiviſible 
point of time, and the very ground of contro- 
verſy who died firſt muſt fall of courſe. 


The ingenuity of the argument I admit; the 
juſtneſs of its application I deny. I ſhall, not 
here diſpute their principles, whatever room I 
think there might be for it, were that neceſſary 
to my purpoſe ; neither ſhall I conſider the dif- 
ference betwixt ideas and events, or that which 
unto us creates, and that which meaſures ſuc- 
ceſſion. No; to avoid vſeleſs diſputes, I take 
the very principles themſelves have aſſumed, and 
try if it be not poſſible ro make a more reaſon- 
able, ſerious, and effectual uſe of them than 
what, I muſt confeſs, they ſeem to me to have 
done. 


Time (ſay they) is only diviſible by facts: 
Very well; it is diviſible by facts then. It is 
7 admitted 
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admitted the General and his daughter ſet ſail ; 
it is admitted they were drowned. Theſe two 
poſitions are acknowledged (by both the preſent 
claimants) as two diſtin, indiſputable, known 
facts; the one being the commencement, the 
other the determination of What? Of an in- 
diviſible moment of time, ſay the Gentlemen 
who oppoſe us. A modeſt ſtroke truly, and 
nicely calculated. Half one Hocus Pocus more 
might have annihilated the commencement and 
determination, as well as the period itſelf. In- 
deed, when the Gentlemen were at it, I am ſur- 
priſed they did not remove the grounds of our 
contention at once, and diſpatch both General 
and daughter, by ſome more inſtantaneous means 
than drowning is generally underſtood to be. 


But, to be ſerious, is it poſſible theſe two facts 
ſhould immediately ſucceed one the other, or is 
it not a point of reaſonable condeſcenſion at 
leaſt, that when a man aſſumes a fact as known, 
he ſhould alſo allow the exiſtence of ſuch facts, 
without which the aſſumed fact could not have 
exiſted? When we know of their being drowned 
after ſetting ſail, do not we likewiſe know the 
exiſtence of facts, which muſt neceſſarily have 
exiſted previous to their being drowned ? Muſt 
not the violence of the waves upon the veſſel 
have exiſted previous to its deſtruction or ſink- 
ing? Muſt not the expoſure of the parties 
themſelves to the waves have ſucceeded the 

commencement 
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commencement of ſuch deſtruction or ſinking of 
the veſſel in which they were? Muſt not an in- 
terval have intervened betwixt their being ſo ex- 
poſed, and the final exiſtence of their lives? 
Is it poſſible they ſhould have been drowned, 

without at leaſt this ſucceſſion of fats previous 
thereto? Or are we to conclude, in deſpite 
of reaſon and poſſibility itſelſ, that ſuch facts did 


not exiſt, becauſe we cannot Produce an _ 
witneſs of them ? 


Common ſenſe, indeed, might give theſe, and 
ſuch like queſtions, a plain and reaſonable an- 
fwer, and ſoon tell us what becomes of an argu- 
ment, founded on the non-exiſtence of facts, 
during a certain period, which period we termi- 
nate by an event, which ſuppoſes certain known 
fats previouſly neceſſary to its own exiſtence, 


to have intervened ſince the commencement of 
the ſaid period, 


Such anſwers, however, we leave to common 
apprehenſions; and as to the Gentlemen who 
may offer the above argument, all that we have 
to aſk of them is, that they would deſiſt from 
their claim, or ceaſe to deny thoſe facts, with- 
out which the very fact on which their claim is 


founded could not have happened. For my 
own part, I cannot fee how they are to avoid 
one or other of thoſe concluſions. The firſt 
they will reject for their own ſakes; and, by 
11 chooſing 
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chooſing the laſt, they give what I contend for, 
by granting me, that the period which they have 
hitherto been in hopes, by their art, (an art in- 
deed of too ſupernatural a deſcription for every 
one to credit,) of contracting into leſs compaſs 
than the duration of a ſingle lightning flaſh, has, - 
ro their ſurpriſe, baffled the utmoſt efforts of 
their ſkill, and kept itſelf ſufficiently open to 
comprehend a ſuceeſſion of facts, which (but 
that ſuch appear neceſſary to the exiſtence of 
that whereon they found their preſent claim) 
they would hardly yet believe had time to have 
happened. And conſequently this period, thus 
actually divided by known facts, can no longer, 
on theſe Gentlemen's own principles, have the 
leaſt title to-be conſidered as that punctum indi- 
viſible or magic inſtant, which the gravity of 
their romantic logic meant to filence us into a 
belief of, | 


However, they have till one method lefr to 
prove the parties mult have died in one and the 
ſame inſtant (for want of time to do otherwiſe).— 
Let them collect their philoſophy to another 
point, and, by dint of argument equally ſubtile, 
but more fortunately applied than the laſt, com- 
pel us, in ſpite of the dull conviction to which 
our underſtandings may ſtupidly adhere, to con- 
fels, that although the period in diſpute cannot 
poſſibly be conſidered as one moment, yet it was 


preciſely of ſuch a duration as not to admit of 4 
| ſingle 
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ſingle inſtant more than what was abſolutely ne- 
ceflary for the moſt immediate ſucceſſion of facts 
which muſt unayoidably have preceded drowning. 
When this is done, I will ſubmit; in the mean 
time, I ſhall ' beg leave to infer, that the period. 
is to us diviſible, and therefore may, without 
exceeding the comprehenſion of our capacities, 
very eaſily be conſidered as containing more than 
e e- wn General and his daughter to 
have died in. 


Having thus, as I hope, duly conſidered — 
third preſumption, and ſhewn the improbability 
of its nature; having fairly ſtated, and, I flatter 
myſelf, ſufficiently obviated the moſt material 
arguments which can be framed in ſupport of it, 
and given reaſons, which he who controverts muſt 
combat with his ſenſes, why that in particular can 
by no means claim the leaſt ſhare of our aſſent 
or credit, I ſhall now, in proper order, reſume 
the conſideration of the other two poſitions,: viz. 
That the father ſurvived his daughter, and that 
the daughter ſurvived her father; for the glaring 
improbability of the third leaves the be | 
wholly betwixt theſe two. 


As to theſe it is evident, that each of them is 
of a nature quite poſſible; that neither of them 
required the aid of any ſtrange conjunction of 
circumſtances, or any whimſical conſpiracy of 
avents, to wats A it about; nor any unnatural an- 
nihilation 
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nihilation of time to humour its exiſtence. They 
are, in their own natures, fo equal, ſo perfectly 
indifferent in regard to probability, that there 
is no other argument againſt our aſſent to either, 
than the equal probability of the other: So equal 
indeed are their natures, that this very truth has 
been wrelted into an argument againſt our pre- 
ſuming any one bur the third poſition 3 for (ſay 
our opponents) theſe two poſitions being equally 
probable, you cannot aſſume the one, but the 
ſame reaſon will force the other upon you; and 
it being impoſſible they ſhould ſtand together, 
it follows neither can ſtand at all; the equality 
of theſe two is their mutual deſtruction, and con- 
fequently the third poſition muſt then remain 
_ of any other to impeach it, 


- Theſe arguments might carry the appearance 
of ſome meaning, were it impoſſible to avail out- 


ſetves of any other means of deciſion, than that 
of the different probability of ſuch preſumptions 
only: But if any other rule can be found to 
give the leaſt preference to one or other of choſe 
two preſumptions, what then becomes of ſuch 
reaſoning? And let me alfo aſk, what compels 
us to begin the deſtruction of preſumption with 
thoſe two in particular, either of which hath 
only the equal ſtrength of the other to oppoſe, 
without any other aſſiſtance in the world; 
whereas that alone which is to eſcape in che 
n has not only the greater ſtrength of 
E each 


* 
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each of the other two, but alſo the evidence of 
every man's ſenſes, and the teſtimony of nature 
itſelf, in ſtrict confederacy, to aſſiſt in its over- 
throw? Why are we to pick thoſe two ont, and 
ſet them againſt each other, whilſt we forcibly 
withhold the third; and when we ſuppoſe they 
have done each other's buſineſs, let looſe the 
darling of our - ſtrange Caprice - as the maſter 
of a clear field, to ſtrut in the bulk of its un- 
rivalled mgrotabiliey, and to be Res of | 


It is pretty clear the third polition, when com- 
| pared with either of the other two, muſt neceſſarily 
fall on the ſcore of probability only ; and when 
conſidered ſeparately, it has, on the ſame ſcore, 
nothing but an extravagant effort of credulity to 
keep it from ſinking. Therefore, I ſhall by no 
means grant it the excluſive protection tickled 
for, but conſidering it as taking its unavoidable 
ſhare in the conflict (for no two of the three can 
ſtand together,) ſhall conclude, that being the 
weakeſt by far of the three combatants, it cer- 
n muſt fall * firſt. nag fit! ans 219 


have 888 thus far into this ſubject, toſhew 
the difficulties which ariſe by ſuppoſing, that two 
equally probable contrary poſitions mult deſtroy 
each other, without ſufficiently attending to what 
it is we mean by deſtroying each other. It is 


true, they muſt deſtroy each other's degree of po- 
tive prodgbility, or that which would have 
claimed 


"4 
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claimed our aſſent unto either, if the other had 
not been ſtarted ; but ſtill neither can incline or 
affect our diſſent to the other, as a thing in the 
leaſt improbable. All which their equality can 
do, is to ſuſpend our aſſent, without ſuggeſting 
the leaſt hint for difſent, and to leave them both 


in ſuch a ſtate of indifference that, on the ſcore 1 | 


of probability, we find no room to chooſe; nor, 
on the ſcore of improbability, any reaſon to reject 
one more than the other, or either of them 
at all, 


— appears the neceſſity, in a caſe like this 


before us, where deciſion muſt be had, of re- 
curring to ſome other rule to direct our choice: 
And certainly if a rule can be found, whoſe moit 
extenſive conſtruction can fix upon one of two 
fats, neither of which is repugnant to reaſon or 
experience, we had much better admit that rule, 
than, by ſcrupulouſly inſiſting on ſuch a one as 
cannot be found, infer the compulſion of pre- 
ſuming what I have ſhewn to be ſo very un- 
natural, Nay, if we muſt be ſo ſcrupulous to 
_ preſerve difficulties, it were better at leaſt to 


toſs up between two probable. preſumptions, | 


than give even a glance at one ſo highly im- 
probable. a 5 


The dd ka however, falls within the 
expreſs terms of a rule which the Civil Law 


offers for our application, when it ſays, © Where 
E2 Ci e no 
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te rio evidence is to the comrary, a child ſhall 
< beipreſumed to have outlived its parent.“ Can 
any thing in general be more equitable, more 
agreeable to nature itſelf? And does it not, un- 


£ GI extend. alen to jt + pace 6 ) 


- Here is ps and a anger boch drewaedi 
and no evidence that the davghter-did not furs 
vive; therefore, ſays the rule, let ic be pretumed 
ſne did ſurvive. Why is a rule fo directly ap- 
plicable to be rejected? It is certainly conducive 
to the grand end of laws in general, that ſome 
rule ſhould be eſtabliſhed to prevent confuſion 
upon ſuch caſes as the preſent. Are we told 
it is no rule of the common law? If we are, 
I muſt beg leave to obſerve, that the preſent 
caſe is of the cognizance of a court, where the 
civil law, as far as it interferes not with the 
common law, is, by the ſanction of the common 
law itſelf, the moſt general rule of deciſion; 
therefore, to have entitled this object ion to an 
anſwer, we ſhould have been told what rule daf 
the common Jaw this rule in the leaſt impugus. 
Seeing then a rule muſt be had, Why will not 
this do? It involves in itſeif no abſurd or im- 
probable preſumption, but only points out a de- 
ciſion betwixt two equal and indifferent ones, 
one of which we muſt naturally ſuppoſe to have 
happened. It is a rule founded on an obvious 
and well known principle, the common courſe 
of nature itſelf. True, anſwer our opponents, 
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and for that very reaſon it is not to be admitted 
here ; for a rule founded on the common courſe 
af nature as its principle, can have nothing in 
the world to do in a caſe which arifes from a 
direct interruption of nature's: common courſe. 
No; that would be ſuch a wreſting of rules 
from their awn principles, that one cannot ſay 
where it would end. What means the ſerious. 
cauntenance of this objeftion? Muſt we then 
fall back again into confuſion and, uncertainty, 
becauſe a rule which we have found expreſsly 
deciſive of the preſent caſe had not this very caſe 
for its original principle? This indeed is com- 
bating for perplexity itſc}f, and teaching us, that 
a diſtin rule muſt be framed for every particular 
caſe, unleſs we will agree to decide it by the pre- 
fumptive difference of a few minute precarious 
circumſtances, or the leſs unreaſonable direction 
of a ſingle rots-up. 


| This is a doctrine which I hope will never 

prevail. In the preſent, as in all other caſes, 
I muſt confeſs the only inquiry concerning 3 
rule propoſed ſeems to be, Fir, Is the rule 
founded on juſt principles? Secondly, Does it 
extend to the caſe in hand, by its own terms ex- 
pre ſsly, or by implication? If it be well founded, 
and expreſsly take in the caſe to which we apply 
it, what can be the occaſion for further inquiry? 
If it does not extend expreſsly to the caſe before 
us, then indeed there may be ſufficient reaſon to 
| 13 recur 
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recur to the extent of its principles, and examine 
whether the caſe in queſtion ariſes from the ſame 
principles whereon the rule is grounded ; and, 
conſequently, whether it is by implication ſub- 
ject to ſuch rule or not? But, to tranſpoſe this 
inquiry, and when the expreſſion of a rule is 
clear, to enter on an examination whether its 
principles are equally extenſive or no, is in fa& 
forming a preſumption againſt a rule; or, in 
other words, making a rule no rule at all; for 
it would be rendering the application of moſt 
rules ſo very d:fficult and controvertible, in 
many caſes, that we might almoſt as well be 
without any rules. 


But, however, to enter into this objection more 
cloſely, I muſt obſerve, that as moſt rules are 
founded on general principles only, many caſes 
muſt ariſe among the infinite variety of events, 
upon principles differing from thoſe on which 
rules are already founded; and yet, in many in- 
ſtances, theſe differing principles may be of ſuch 
a nature, that it is an equal chance whether the 
rule which one principle has already ſupplied, 
is or is not the very ſame rule which the other 
principle will ſupply. Is it not, therefore, the 
moſt reafonable and ſimple way of proceeding, 
to make dne rule ſerve two principles, when it is 
already the rule eſtabliſhed on the one principle, 
and no better can be eſtabliſhed on the other? 
F or inſtance, à rule drawn from the principle of 

1 uninterrupted 
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vninterrupted nature, tells us the child outlives 
the parent. Now, what will a rule drawn from 
interrupted nature (a different principle from 
the other) tell us? Why, it is at leaſt an equal 
chance that it ſhould tell us the ſame thing, as 
that it ſhould tell us the contrary, when we con- 
ſider the different kinds of interruptions them- 
ſelves, and the difference of vital ſtrength and 
bodily abilities, upon which thoſe interruptions 
are to operate. Therefore, it certainly is not 
ſufficient ground on which to reject a propoſed. 
rule expreſsly comprehending the caſe to which 
we would apply it, merely becauſe the principles 
whereon it is originally founded are not the very 
principles upon which that 'caſe itſelf ariſes, 
unleſs at the ſame time it is ſhewn, that the rule 
offered is not equally agreeable to the very prin- 
ciples of the ſaid caſe, as any other rule poſſible 
to be framed can be. Certainly ſome regard 
ought to be paid to its being a rule already 
eſtabliſhed, though on different principles, if it 
be not contrary to the principles to which we 
extend it; becauſe ſuch a regard muſt ever pre- 
vent a troubleſome multiplicity of needleſs rules, 
and of courſe avoid in the end much unncceliry 
confuſion ; for one rule muſt at all times be more 
quickly known, more eaſily retained, and more 
readily applied than two can poſſibly be. And 
if one rule be equally agreeable to each of two 
Principles whereon two different rules may be 
founded, as either of thoſe different rules them- 
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ſelves can be, the ane is then certainly. preferable 
to two, becauſe it muſt avoid all the diſpute that 
will naturally ariſe about preference betwixt the 
wo different rules, when caſes occur partak : 
ing of bath their principles. For theſe rea- 
ſons, I ſhall conclude my anſwer to the laſt oh- 
jection ia, theſe words, That one rule ought to 
ſerve two principles, whenever it be the rule 
already eſtabliſhed upon the one principle, and 
the other principle cannot afford a rule more 
agreeable to itleif. 


Having thus conſidered the three preſump- 
tions, ſhewn the improbabilicy of one, offered a 
rule of deciſion betwixt the other two, and ſup- 
ported the propriety of its application, I ſhall 
now only detain the Court a tew minutes longer, 
in ſtating the caſe in a view ſomething different 
from what 1 have hitherto proceeded ; though, I 
flatter myſelf, equally agreeable to truth, and 
conſider it as a queſtion, Who was the father's 
repreſentative at his death ? If the father died 
firſt, the daughter was; if the daughter died 
Hirſt, the nephew was: As to the third poſition, 
of neither ſurviving, its improbability puts it out 
of the queſtion. Here the probabilities being 
equal, and no other grounds of preference oc- 
curring, ſurely the relation of daughter to father, 
ſo much nearer than that of nephew to uncle, 
might ſafely be allowed to turn the ſcale in her 
favour. If ſo, this view of the caſe gives addi- 
* : tional 
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tional weight to all my former arguments, and 
the daughter's maternal uncle ſtands entitled to 
the perſonal eſtate in queſtion, as well in this as 
in all the other views wherein I think this caſe 
can be conſidered. This, however, we ſubmit 
to the conſideration of a Court, whoſe deciſion, 
I am confident, will pronounce unto which fide 
Equity itſelf inelines. 


ARGUe 
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| ARGUM ENTS. in Favour of the Nrenz- 
SENTATIVE of the FATHER, 


Myr Lox, 


2 extraordinary caſe, of a claim to a con- 
ſiderable perſonal eſtate, founded on a bare 
preſumption, that a daughter caſt away in the 
fame veſſel with her father, muſt, becaufe ſhe 
might probably have outlived her father on ſhore, 
have been able either to have holden her breath 
longer, or have ſwallowed more water before ſhe 
was ſuffocated by the ſea, than he could, has, I 
preſume, raiſed too much attention, as well as 
furpriſe, in this Court, to make a repetition of 
it in the leaſt neceſſary. 


I am alſo confident, my Lord, that the argu- 
ments brought under a notion of ſupporting ſueh 
a claim muſt, from their promiſed ſingularity, 
have been too much the object of your notice, to 
have ſuffered an obſervation I am now going to 
make to have eſcaped you. But, however, in 
order to expoſe to leſs attentive minds the ex- 
*J 12 5 traordinary 
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traordinary artifice neceſſary to uphold ſo ex- 
traordinary a claim, as well as to convince thoſe 
Gentlemen who have undertaken it, that every 
body is not ſo full of preſumption as they might 
wiſh, I ſhall here take occaſion to remark, that 
every argument they have framed, every ſuppoſi- 
tion they have obtruded, has abſolutely preſup- 
poſed one very material proof to have preceded 
it, without which it mult fink for want of ground 


to reſt upon. 


The proof I mean is this, that the caſe before 
us either abſolutely cannot, or at leaſt ought not, 
to admit of any other means of deciſion, than 
ſome one or other of the preſumptions which 
they have been ſo kind as to ſtate, and with fo 
much aſſiduĩty offer to our conſideration. 


We have here a caſe which, it ſeems, may ad- 
mit of three different preſumptions. Does it 
follow, therefore, that one of the three muſt be 
admitted? Is it clear that no other means of 
determination exiſt? If we allow there may be 
ſome other means to direct the ſucceſſion of pro- 
perty upon this occaſion, than mere preſump- 
tion, the queſtion then ariſes, Why is preſump- 
tion preferable? If theſe things had appeared 
ſo evident as to need no proof, even that very 
circumſtance, I am perſuaded, would have fur- 
niſhed them with ſufficient occaſion to have 
hiated to us, at leaſt, the firmnefs and ſtability of 
that 
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that foundation upon which their whole pile of 
reaſoning was built. Had theſe things, on the 
contrary, appeared to them of a doubtful nature, 
is it not ſurpriling that Gentlemen who have 
ſhewn themſelves fo minutely capable of the 
moſt abſtruſe, the moſt refined and abſtract diffi- 
culties, ſhould have paſſed over a point ſo eſſen- 
tial to them as this, without a ſingle ſyllable to 
clear it up? 


This leads us to examine what it is they have 
done. They have proved, (it is true,) that of 
three preſumptions by them ſtated, one is pre- 
ferable to the other two. Have they ſhewn that 
this has any thing to do with the preſent queſtion ? 
They might juſt as well have proved that three 
angles of a triangle are equal to twa right angles; 
and it would as effectually have decided our diſ- 
pute, unleſs they had likewiſe ſhewn that the pre- 
ſent caſe neceſſarily depends oa preſumption at all 
for its determination, more than it does on the 
faid equality of angles; and that it is impoſſible we 
ſhould arrive at any deciſion at all in the queſtion 
before us, but by one or other of thoſe three 
preſumptions. Grant them but this, and their 
arguments have ſome bottom; but what would 
they ſay ſhould any be found ſo ill- natured as to 
deny preſumption any admittance at all? In- 
deed their arguments might ſtill be allowed 
their logical merit, though (under that ſuppoſi- 
tion) nothing at all to the preſent purpoſe. 

However, 
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However, it certainly would have been a piece 
of reaſonable precavtion in the Gentlemen to 
have prevented any rude attempt of that ſort, 


by ſhewing us on what ground they have taken 
for granted a fact, upon the certainty of which 


every argument they offer proceeds. This, 
howeuer, they have omitted; and the only pro- 
bable reaſon that I can aſſign for it is, their de- 
fire that it ſhould be admitted and paſſed over 
with as little notice by us as by themſelves. 


How flattering ſoever their hopes might have 
been on this occaſion, I muſt profeſs myſelf ſo 
little inelined to indulge them, that before I 
pay the leaſt attention to any one of their argu- 
ments, I ſhall examine whether the fact on which 
they are built is or is not true; and hope to ſave 
myſelf the after- trouble of any ſuch attention, by 
making it appear, in the courſe of a few abſerva- 
tions, that theſe Gentlemen were either deceived 
themſelves in the firſt point aſſumed, or thought 
it neceſſary that we ſhould be fo. 


I ſhall begin my inquiries. with a queſtion, 


Whether fact, did firſt call forth laws, or laws 


were prior to fads? Do no: facts, in their very 
nature, precede laws? Is it not to them the 


creation and neceſſity of laws are owing? Wag 
it not to regulate facts, and their various conſe- 


quences, that laws were inſtituted? If laws, 
therefore, were made for facts, and not facts for 
laws, 
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laws, upon what principle of nature or- reaſon 
are laws to create, preſume, or diſtinguiſn be- 
twixt facts unknown, unleſs in immediate con- 
ſequence of ſuch as are known, or to avoid 
running counter to the general tendeney and 
courſe of things manifeſted to us by comparing 
rogether apparent circumſtances, and arguing 
from known cauſes to their neceſſary effects. or 
vice verſa? If any other motive can be admitted 
for this creative faculty of law to take place, 'it 
certainly can be nothing leſs than an event, (if 
fuch a one occurs,) where, if ſomething 'is not 
eſtabliſhed on preſumption only, confuſion and 
uncertainty at leaſt, if not ſome injury, muſt 
neceſſarily enſue. Surely nothing leſs than ſuch 
an event can juſtify the exertion of ſo capricious 


a power. 
: \ 

Now, if it be really more agreeable to the 
nature of things, to the happineſs of ſociety, 
and conſequently to reaſon: itſelf, that ſacts 
ſhovid call forth the operation of laws, than that 
law ſhould wantonly aſſume facts, in order to its 
awn unneceſſary operation thereon, it follows, 
that natural means exiſt by which facts may be 
aſcertained, and the law ſatisfied of their exiſt- 
ence ; for a fact, unleſs it can be known to 
have exiſted, is not to us diſtinguiſhable 
from another, which might equally (as far 
as we can judge) have exiſted, but really did 
not; ſuch a fact differs not from poſſibility 

| and 
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and if the law is to take facts on that ground 
only, it matters little whether we have any laws 
or not, ſince in many caſes the latitode of pre: 
ſumption will be ſo very greit;' as to compel us 
into a perſuaſion; that ſuch caſes are no longer 
the objects of __ . of a Ny e arbitrary 
n = | 
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[ Now, it 18 eiideg the n whicti der | 
can eſtabliſh the exiſtence of facts are two, viz. 
Evidence, or, in default of that, preſumptiba ; 
the firſt certain, and leading, in general, directiy 
to truth; the other uncertain, leſs direct in its 
path, and * in ſome degree, liable t 
errors ES 
Preſumptien, denen is 5 two o kinds 1 the 
one probable, the other barely not improbable ; 
the one, though uncertain of its aim, yet ſteady 
in its purſuit, and guided by the light of cir- 
cumſtances, for the moſt part leads us round to 
the neighbourhood at leaſt of truth ; the other, 
totally uncertain, blind to its own purpoſe, in 
the midſt of darkneſs, undiretted by the glimpſe 
of any teſtimony whatſoever, ſtumbles 'indifcri. 
minately on truth or error, without the moſt 
faint attraction to one more than the other. 
Can it be ſuſpected that a method ſo pecarious 
and uncertain” in its event, ſo equally open 
i itſelf, as the 8 laſt deſerit 
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deavour ſhall be, to convince the Court, that 


ore, if we lirike ſuppoſition of a fact, i. e. Pre- 
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can ever be adopted as a means of deciſion, by 
that law whoſe great, whoſe profeſſed end is cer · 
tainty and truth, in any one caſe where an alterna» 
tive cxilts ? .. Certaiply not, of law veaſes to:fup+ 
port che glorious end — ſo openly dates. 


Having eſtabliſhed, as 1 han. upon the 
ſtrength of the foregoing conſiderations, the 
certainty of this. propolition, vis. That law will 
never proceed upon mere preſumption, unleſs 
compelled to it for rhe ſake of avoiding confo- 
ſon or injury of ſome ſort or other, my next ea- 


neither of thoſe motives can poſſibly influenee 
the deciſion of the preſent caſe. To this end, 
I ſhall conſider, Firf, What muſt be the ſtate of 
things before preſumption is admitted at all. 
And, Secondly, What are the conſequences which 
muſt neceſſarily follow the inſtant we open the 
door to ſo unneceſſary, ſo violent a meaſure, 


The Court here beholds, on the one hand, 'a 
right founded on the certain, the known poſſeſ - 
fon of an uncle; on the other, a claim raiſed 
upon the uncertain, the unknown poſſeſſion of a 
niece. The firſt ſnews a fact for its foundation, 
viz. The uncle dying poſſeſſed ; the laſt ſup- 
poſeth a fact to raiſe itſelf upon, viz. The 
daughter dying poſſeſſed. Is it not clear, there- 


lumpton, 
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ſumption, out of the caſe, the right remains un- 
impeached, and conſequently the nephew's title 
uncontrovertible ? 


Thus we perceive the conſequence of this un- 
| fortunate event is already clear and decided, with- 
out any preſumption at all ; no ſort of confuſion 
exiſts to call for its aſſiſtance; and that, in fact, 
if any uncertainty can or does ariſe, we owe it 
entirely to the officious iatruſion of ſo improper, 
ſo blind an arbitrator. 


Having conſidered the ſtate of things before 
preſumption is admitted, let us now ſee what al- 
teration her impertinent tale will occaſion, 


Here is a nephew, who, but for preſumption, 
has a certain title: Here is another perſon, who, 
but for preſumption, can ſhew no title at all. 
Shall it then be admitted a diſpute whoſe title 
is the beſt? or ſhall apparent right be over- 
thrown and rejected, to create and eſtabliſh one 
which is not apparent, becauſe preſumption 
tells us it might have exiſted, though it now 
appears not ? Is this the avoiding confuſion? Is 
tis the preventing injury to any one? If it is, 
let preſumption be hearkened to; if not, either 
deny the ends of law to be certainty and juſtice, 
or let it denounce abhorrence of the enemy to 
both, | 
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I flatter myſelf the Court by this time is ſatis- 
fied, what were the motives which prevailed on 
the Gentlemen on the other ſide to take for 
granted the principle upon which they ſet out; 
the difficulties to be engaged in the ſupport of 
it were too ſerious to be trifled with, and the 


arguments which might occur for that purpoſe 


too trifling to be ſerious with. I am allo in 


hopes, that the conſiderations I have laid before 


the Court have been ſufficient to convince them, 
that law and mere preſumption are totally in- 
compatible, except when forced together by the 
extraordinary circumſtances of ſome few caſes ; 
and that it appears, from the moſt candid and 
impartial view, that the preſent caſe by no means 
falls (nay cannot even be forced) under the de- 


ſcription of thoſe few ; and conſequently, as pre- 


fumption is the only ground upon which the op- 
polite claim can or pretends to ſtep, whereas our 
right neceſſarily and indiſputably exiſts until 
attacked by ſuch preſumption, the law cannot 
heſitate a moment in what manner to decide be- 
twixc a right grounded on a known fact, and a 
claim ſuggeſted by captious nen 


It is upon arguments of this ſtrong complexion 
our cauſe chooſeth to reſt itſelf ; and, by ſuch 
only, I truſt, can the opinion of this Court be 
influenced. Others, it is true, we have, which, 
however, I ſhall only juſt brandifh for argument 
fake; for although it may appear needleſs for 

me 
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me to enter into the merit of arguments built 
upon the neceſſity of making uſe of preſump- 
tion, after I have ſhewn that no ſuch neceſſity 
exiſts in this caſe; nevertheleſs, as I am afraid 
the Gentlemen may draw an inference from my 
filence on that head, to which I can by no means 
aſſent, and flatter themſelves into a belief, that 
their arguments were unanſwered, only becauſe 
no anſwer could be found, I will, for the ſake 
of argument, admir their own. principle, and let 
preſumption into the preſent caſe, juſt to ſee 
whether it would run fo directly to their ſide of 
the queſtion as they are willing to perſuade us it 
does. 


They have ſhewn us, that of three preſump- 
tions which the caſe admits of, two only claim 
our attention. The equality of theſe two calls 
in a rule of deciſion, which, upon their own ar- 
guments, there is no other reaſon for applying 
to the caſe before us, than becauſe it is a rule 
already eſtabliſhed z and though it is upon other 
principles than thoſe of the preſent caſe, yet as it 
is equally agreeable to the very principles of this 
caſe as any other rule can be, let it be applied, 
they ſay, in preference to any new rule, becauſe 
ſuch preference will avoid a needleſs multiplicity 
of rules. I grant their preference 1s juſt; but 
what if I ſhould ſhew them there is no neceſſity 
for calling in any rule at all upon the preſent 

F 2 occalion, 
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occaſion, for that the caſe itſelf will furniſh us 
with one, two, or three circumſtances, either of 
them ſufficient to direct our choice betwixt the 
two equal preſumptions (as they call them), 
even of itſelf, much more ſo when it is found all 
the circumſtances concur in favour of one and 
the ſame preſumption. 


The preſumptions they have ſhewn us are 
nicely balanced; the one to ſupport the nephew's 
right, the other to raiſe up one to the uncle. 
Here it is that the different operations of the 
preſumprions, as well as the grounds for them, 
ought to enter the balance, and that ſcale in 
which is ſuſtained the preſervation of an appa- 
rent right will certainly preponderate, when op- 
poſed to that which contains the railing up a 
non-apparent one. This is a turn which equity 
muſt give the ſcale, upon this principle, that it 
is more conducive to the general good of ſociety 
to waive a right whoſe exiſtence does not appear, 
than to violate and trample down one whoſe 
exiſtence does appear, The firſt act carries not 
even the appearance of wrong; the laſt does; 
and certainly where one of two meaſures muſt 
be purſued, and it is impoſſible to determine 
which of them is really wrong, a court of juſtice 
will naturally conſider itſelf bound, for example 
ſake at leaſt, to prefer that which, of the two, 
lraſt appears ſo. Thus we behold equity itſelf 
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anticipating the neceſſity of any other rule, and 
clearly pointing out which of the two preſump- 
tions we ought to prefer, 


Contented, as I ſhould think the Gentlemen 
might be with the motive of preference laſt diſ- 
covered, I will, however, waive the ſuperiority 
of apparent right to doubtful claim, and take 
the caſe in a ſecond different view. 


Here are two claims, we will ſay, founded on 
two equally probable preſumptions: How are 
we to decide betwixt them? Why, firſt, a very 
natural queſtion ariſes, Can either of the claims 
be ſupported on any other grounds beſides its 
reſpective preſumption ? The anſwer is, Yes; 
there is one of them that may be equally well 
founded on a known fat, viz. The father's 
having died poſſeſſed ; ſo that we have one claim 
founded upon a known fact, as well as its re- 
ſpective preſumption, in oppoſition to another 
ſupported by its equal preſumption only. Is it 
poſſible to doubt which of the two ought to ſtand? 
or has certainty loſt its eſteem in law? Nay, to 
proceed ſtill further againſt gurſelves, and give 
up every advantage derived from the neceſſary 
interpoſition of equity, or the actual evidence of 
a known fact, we will once more turn the caſe 
about, and conſider what elſe can be brought in 
fayour of one preſumption more than the other, 
F 3 without 
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' without recurring to any arbitrary rule of deciſion 
whatever. 


Suppoſing, then, the two equal preſumptions 
as before ſtated; will got, I beſeech, the bare 
poſſibility of the father and the daughter's having 
died together, (that is within the duration of 
an inſtant too. {mall for our ſenſes to divide,) be 
ſufficient to turn the ſcale betwixt two claims ſo 
nicely balanced; and though by no means fit to 
be made itſelf the grounds of claim, yet be of 
weight enough to direct our preference to that 
claim which it favours, when there is nothing 
to countervail it on the other ſide? For the 
fact is really this (though not attended to by our 
opponents, as not at all to their purpoſe) ; our 
right depends not only on one <qually probable 
fact, as their claim does, but alſo upon another 
poſſible fact, which their claim does not; and it 
is very certain, that of three poſſible facts, if 
there are two equally probable, that the chance 
in favour of one of thoſe two, added to the 
chance, however ſmall, of the third, produceth 
a chance greater than the chance of the remain- 
ing equally fact alone. Now two chances are on 
our fide, one of which the Gentlemen have 
proved to be equal to the chance on their fide; 
our two therefore together muſt be greater 


than their one alone. 
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Thus it is evident, that when we have ad- 
mitted preſumption in the room of certaiaty, and 
excluded equity, and the teſtimony of a known 
fact from the queſtion, ſtill does preſumption it» 
ſelf meet with ſuch unavoidable direction from 
the very circumſtances of the event, as, in my 
opinion, muſt now convince the Gentlemen on 
the other fide, they might juſt as well e 
ſpared us the arguments they have framed, 
they have the foundation on which they raiſed 
ei; 


It now, I hope, ſufficiently appears, (if not 
originally evident,) that whether we conſider the 
general nature and end of law itſelf, or the par- 
ticular ſtate and circumſtances of this caſe, pre- 
ſumption can ſhew no title to footing here, ſee- 
ing, that ſo far from obviating an uncertainty 
of any kind, the very admiſſion of it ſurniſheth 
immediate grounds for conteſt which of ſeveral 
poſitions ſhall be preferred; and fo far from 
ſtepping between injury and any man breathing, 
that the overthrowing an apparent, and upon its 
ruins eſtabliſhing a non-apparent right, is the 
very firſt fruit of that preſumption, which its 
{kkilful advocates have endeavoured to prove the 
beſt which the caſe admits of. 


That even were it poſſible to ſuppoſe, that 
whim ſhould for once aflume the ſeat of law, 
certainty give place to uncertainty, and equity 

F 4 itſelf 
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itſelf be violently trampled down; even then 
we have ſeen the abſolute impoſſibility of diſ- 
covering ſuch a thing as a preſumprion, equally 
balanced betwixt probability and improbabiliry, 
in the caſe; every conceſſion that can be made 
ſtill leaves the greater probability on our ſide, 
and preſumprive coincides with apparent right. 


Compelled, therefore, as I am, to conſider 
this caſe as on the one hand a right built on 
the poſitive evidence of a known fact, which is, 
that the father died poſſeſſed; and alſo (were 
ſuch ſupport neceſſary) capable of being ſup- 
ported by the more than indifferent preſump- 
tion that the father did not die firſt; attacked 
by a claim on the other, a claim certain only 
in its own want of a known foundation, favoured 
by no one collateral circumſtance in the world, 
having nothing in nature upon which to make 
its appearance in this Court, but the litigious 
whiſpers of an idle inſupportable preſumption ; 
I am bold (I muſt confeſs) to expect the opi- 
nion of the Court, and can no longer prevail on 
myſelf to withhold them, by calling their at- 
tention to any further arguments, from that de- 
cifion, which, I preſume, they are already fo 


defirous of pronouncing, 
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UPON the intereſt of a bankrupt in a 
veſted remainder in tail in his wife, 
expectant upon a previous freehold in 
another perſon, and the effect of a pro- 
poſed aſſignment by the commiſſion- 
ers, after a fine levied, and recovery 
ſuffered by the bankrupt and his wife, 
when the lands fell into poſſeſſion, ſub- 
ſequent to his having obtained his 
certificate, 


A., by will, gave his eſtate to his ſon F., and 
the heirs-male of his body ; remainder to 
his three daughters, and the heirs of their 
bodies reſpeCtively, as tenants in common z 
remainder over. 


B., 
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B. (one of the daughters), after the death of 
the teſtator, married C., who became 2 
bankrupt, and obtained his certificate in 


1776. 


F. (the ſon) died in 1777, in his infancy, un- 
married, and without iſſue. 


C. and his wife then levied a fine, and ſuffered 


a recovery of their one-third of the deviſed 
eſtate *. 


I navz attentively conſidered the above caſe, 
and opinions upon it; and, in reſpect to the firſt 
part of the query now propoſed to me, namely, 
What eſtate Mr. C. had in his wife's land, by 
virtue of the limitation to her in her father's 
will, at the time of his bankruptcy? and whe- 
ther it was ſuch an eſtate as was aſſignable by the 
commiſſioners ? I cannot help being of opinion, 
that Mr. C. had, in right of his wife, a veſted 
eſtate in her third part of the lands in queſtion, 
during the joint lives of himſelf and his wife, in 


® [47 Thoſe words which, in the Opinions, are printed 


in Iralics, are diſtinguiſhed in the manuſcripts by a line 


under them. : 
remainder 
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remainder expectant, on the deceaſe and failure 
of iſſue male of Mrs. C.'s brother. That Mrs. C. 
had a veſted remainder in tail, in this third part, 
cannot be denied; and I do not fee how a feme 
covert can have a veſted intereſt in lands, whether 
in poſſeſſion or remainder, independent of and 
diſtin& from her huſband, without the interven- 
tion of a truſt for her ſeparate uſe. If ſhe were 
legally entitled, her huſband was entitled in her 
right, His title being in her right, was of the 
ſame quality, though (fo far as he was benefi- 
cially intereſted) not of the ſame quantity or ex- 
tent as her's. Her right, in reſpe& to quality, 
was veſted in intereſt, though not in poſſeſſion. 
In quantity it was an eſtate of inheritance, His 
title, being in her right, was of the ſame quality, 
and conſequently veſted in intereſt, but leſs in re- 
ip:& of quantity, (fo far as reſpected his benefi- 
cial intereſt,) as not extending beyond their joint 
lives, Her right to the whole remainder being 
veſted, that part or portion of ber right, which 
was confined to the joint lives of herſelf and ber 
huſband, was as much veſted as the reſidue of 
ſuch remainder; and it was this part or portion 
which her huſband became beneficially entitled to 
in her right; ſo that if it was not veſted in him, it 
muſt have continued veſted in her, during their joint 
lives; for ſomewhere this remainder muſt be veſted 
during their joint lives, and it could be no where 
but in one of them; and therefore unleſs we admit 
the wife to have had this eſtate veſted in her during 
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their joint lives, excluſive of her huſband, we 
muſt allow it to have been veſted in him in het 
right. To me it clearly ſeems that it was ſo; 
and I have no doubt that he might, before his 
bankruptcy, have granted ſuch eſtate by leaſe 
and releaſe, or bargaia and ſale inrolled,. even 
without the concurrence of his wife, ſo as to 
entitle his grantee thereto, during the joint lives 
of him and his wife, after the poſſeſſion had 


fallen. 


It is obſervable the ſtatute 13th Eliz. c. 7. 
J. 2., enafts, That the commiſſioners ſhall be 
empowered to aſſign over all that the bankrupt 
might depart witball. Now, I conceive, it can- 
not be diſputed, that the bankrupt might have 
- departed with this intereſt in his wife's eſtate at 
the time of the commiſſion. If he could, ir 
follows, that the commiſſioners might aſſign it 
for the benefit of the creditors ; whoſe benefit 
the bankrupt laws have expreſsly in view; for 
the ſtatute 21 Jac. I. c. 19. / 1. declares, That 
the ſtatute relating to bankrupts ſhall in all 
things be legally and beneficially expounded for 
the relicf of creditors, Upon the whole, there- 
fore, I conceive, that it was ſuch an eſtate as 
the bankrupt, at the time of the commiſſion, 
was entitled ro in remainder, during the joint 
lives of himſelf and his wife; and that its falling 
afterwards into poſſe ſſion, was a mere change 
of its ſtate, in reſpect to advantage and prof, 
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and not in regard to right or title, and conſe- 
quently was not an acquiſition of the eſtate or 
right itſelf, but only of the profits as flowing 
from the eſtate or intereſt before ſubſiſting. 
And therefore I am of opinion, that although 
the commiſſioners have not aſſigned the eſtate, 
yet the power of aſſigning being in them at the 
time of the bankruptcy, and no limits being 
ſet to the time of executing that power, it ſtill 
remains in them, and rhey may and ought to 
aſſian the eſtate by bargain and ſale to the 
aſſignees; and that ſuch bargain and ſale will 
accordingly entitle the aſſignees to the rents 
and profits of the eſtate in queſtion, during the 
joint lives of the bankrupt and his wife. 


And as to the latter part of the query pro- 
poſed to me, namely, Whether the fine and re- 
covery levied and ſuffered of the ſaid undivided 
third part of Mr. and Mrs. C.'s are valid? 
I incline to the opinion, that they are good and 
effectual, in every other reſpect, than as againſt 
the creditors, in reſpect of the huſband's in- 
tereſt in thoſe lands, during the joint lives of 
himſclf and wife ; for, as J am informed, there 
had never been any bargain and ſale by the 
commiſſioners, there was nothing to take the 
legal freehold out of the huſband; or prevent 
its being veſted in him jure uxoris, at the time 
of making the tenant to the præcipe. It there- 
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fore paſſed to ſuch tenant, and the recovery be- 
ing ſuffered againſt him, I ſee nothing to im- 
peach its validity in reſpect to barring the eſtate 
tail and remainders, unleſs a fubſequent bar- 
gain and ſale by the commiſſioners can be con- 
ſidered as entirely ſupplanting it, by veſting the 
eſtate in the aſſigaees, from the time of the 
bankruptcy, by relation. But it rather ſeems 
to me, that the relation of the bargain and 
fale to the time of the bankruptcy, is only ſuch 
as to avoid all meſne acts or incumbrances, as 
againſt the aſſignees and creditors only; but not 
to inveſt the aſſignees with the legal eſtate, or 
actual property, as from that time, or enable 
them to maintain any actions grounded upon 
the ſuppoſition of their having been inveſted 
with ſuch actual eſtate or property, antecedent 
to the perfection of the bargain and ſale, by the 
inrollment thereof. This, I think, appears 
from the opinions of the Court in the caſes of 
Bennet v. Ganay, Carth. 178. Show. 200. Ber- 
ris v. Bowyer, 2 Show. 156. 2 Fo. 196. RKipggil 
v. Player, 1 Salk. 111. So that I think a bar- 
gain and ſale by the commiſſioners would not 
avoid the eſtate of the tenant to the præcipe, 
made before ſuch bargain and ſale, otherwiſe 
than againſt the creditors ; but leave that, and 
the recovery, juſt in the ſame plight, and of 
the ſame effect and validity in all other reſpects, 
and againſt all other perſons, as it was before 
| ſuch 
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ſuch bargain and ſale. It ſeems to me to be 
quite ſufficient, that there was a good tenant 
to the præcipe at the time of the recovery, as 
in the caſe where-a common recovery was ſutſ - 
fered againſt a-tenant-to the præcipe made by 
fine; the fine was reverſed, yet it was held 2 
good recovery; for there was a tenant to the 
præcipe at the time. 2 Salk. 568, So in the 
caſe of a recovery by an alien, and, after office 
found, alien dies without iſſue, yet the recovery 
was good againſt the remaiader. 4 Leon. 84. 
So it ſeems, that a perſon attainted of felony is 
a good tenant to the præcipe till office found, 
though the office has relation to the attainder, 
ſo as to entitle the King to the profits againſt 
all meſne incumbrances. Upon the whole, 
therefore, I incline to the opinion, that as here 
was a good tenant to the præcipe at the time, 
the recovery was good, and the fine, 1 conceive, 
would have barred the iſſue, and acquired a 
baſe fee to the wife, independent of the re- 
covery. 


As to what is ſtated of there being iſſue of the 
marriage at the time of the bankruptcy, I do 
not conceive it will alter the caſe, or entitle the 
commiſſioners to aſlign any greater intereſt in 
the eſtate than during the joint lives of huſband 
and wife; for the poſſeſſion” did not fall till after 
the certificate, and the right to the tenancy 
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by the curteſy was not even initiate till the 
wife's title to the ſeiſin of the freehold and in- 
heritance in poſſe ſſion took place. So far, there- 
fore, as reſpects his title to the rehancy by the 
curtely, I conceive it is a new acquifirion fince 
the certificate, and, 4s «nts is not veg. by 
the 3 a 
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THAT the aſſigument from commit<. 
ſioners of a bankrupt tenant in tail, 
in remainder expectant on an eſtate 

for life im another perſon, will not bar 
rever ſions or remainders over. 


- 
* 


I coxcervs that A. B. at the time he was de- 
clared a bankrupt, was entitled to a veſted eſtate 
tail, in remainder expectant on the deceaſe of 
his father and mother, in the lands in queſtion; 
and ſuch an eſtate as the cominifſioners might 
aſſign, and make a title to the aſſignees thereof, 
as againſt the ifue of the bankrupt, but not 
againſt thoſe in reverſion or remainder; and that 
the aſſignees can make the like title thereto, 
and no greater; that is, a title in baſe fee, de- 
terminable on failure of iſſue male of the bank- 
rupt, in remainder expectant on the deceaſe of 
his father and mother. 


This opinion is founded on three principles : 
Firſt, That the aſſignees can make no better or 
more extenſive title than what the commiſſioners 
could make to them: Secondly, That the com- 

: G 2 miſſioners 


84 Cases and Orixioxs. 


miſſioners could make no better or more ex- 
tenſive title than the bankrupt himſelf could 
have made at that time, by fine, recovery, or 
otherwiſe, in caſe he had not committed any act 
of bankruptcy : Thirdly, That the bankrupt 
himſelf could not, at that time, have made. a 
title good againſt - thoſe in remainder, without 
the concurrence of the tenant for life. If theſe 
principles be true, it follows, that the aſſignees 
cannot now make a title good againſt the perſons 
entitled in remainder. Before the act referred 
to“ in the above cale, the commiſſioners could 
not make a title to intailed lands againſt the 
iſſue in tail, or thoſe in remainder, That act, as 
I underſtand it, enabled them to make juſt ſuch 
a title as the bankrupt himſelf might have done, 
therefore, if he could not, without the concur- 
rence of the tenant for life, by recovery or other- 
wiſe, bar the remainders, how can they do ſo? 
If they could not, there appears nothing to 
enable their aſſignees to do it. It ſeems juſt to 
the creditors, that the commiſſioners ſhould, 
for their benefit, have power to make a title to 
all the eſtate, and bar all the perſons which the 
bankrupt himſelf was capable of barring. But 
it would be a ſtretch upon the rights of other 
perſons, if the commiſſioners were capable of bar- 
ring thoſe whom the bankrupt himſelf could not. 
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The conveyance made by the commiſſioners 
is to be good againſt the bankrupt, his heirs 
and iſſue, and all perſons whom the bankrupt 
himſelf might, by common recovery, or other 
means, debar of any remainder, Cc. Now, 
could the bankrupt, in this caſe, at the time 
of the conveyance from the commiſſioners, bar 
the remainder by a common recovery? The 
anſwer is, be could not. He indeed, with the 
concurrence of the tenant for life ; that is, he, and 
the tenant for life, might have done it by re. 
covery ; but he alone could not do it by re- 
covery, or any other means. But he, by other 
means, namely, a fine, might bar his iſſue. Be- 
ſides, that the ſtatute expreſsly makes the con- 
veyance of the remainders valid againſt him 
and bis iſſue: Therefore 1 conceive the convey- 
ance by the commiſſioners was good againſt him 
and his iſſue, and no further. 


Suppole a tenant for life, remainder in tail to 

a merchant or tradeſman, remainder over to 
others; if the tenant in tail in remainder wants 
to bar the remainder, and the tenant for life 
will not concur, he has nothing to do but col- 
lude with any creditor to make him a bankrupt, 
and the buſineſs is done, though he ſhould die 
without iſſue thirty years before the tenant for 
life. A man's creditors, by theſe means, would 
acquire a property over lands which the bank- 
Tupt himſelf never had, nor covld acquire any 
G 3 poſſeſſion 
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paſſeon or uſuſructuary enjoyment of; and this 
to the prejudice and injury of third perſons, 
whoſe eſtates it was out of the bankrupt's power 
bimſelf to bar or deprive them of. Upon what 

inciple are the creditors to be in a better con- 
i ition than the bankrupt was, in whoſe place 
they ſtand, or to be entitled to a property over 
which he had no power. 


As to preſpming the concurrence of a tenant 
for life, and, upon that ſcore, conſidering the 
commiſſioners as capable of doing all that the 
bankrupt might have done by ſuch concurrence, 
there is no ground for it. The tenant for life 
may be alſo entitled in reverſion himſelf, and his 
Wande children may be entitled in remainder, 

as in the preſent caſe: And can it be preſumed, 
that he would join with an inſolvent eldeſt ſon, 
in ſubjecting the eſtate to debts, incurred by 
his extravagance and diſſipation, to the prejudice 
of himſelf and the reſt of his family? Surely 
not. Under this view of the caſe, I cannot con- 
ceive that the aſſignees alone can make a title 
againſt thoſe in remainder or reverſion. 
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THAT a certificate under a commiſfiow 
of bankruptcy in England may be vfed' 
as a defence in an action in the Courts 
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Taz contrariety in i the reſpectable opinions“. 
ſtated, and accompanying this caſey ſnews the 
difficulty of it. It ſeems true, that acts of pars, 
liament made ſince the ſettling of the plantationgg 
do not bind them, unleſs, expreſsly named; but 
it ſeems alſo agreed, that with reſpect to coloniet 
acquired, by conqueſt, or ceded to us by treaty. 
and which had laws of their own at the. time, the 
antient laws remain until altered or changed by 
the King. Vide 4 Mod, 225. 2 falt. 41 1. 1 Nack. 
Com. 105. And if ſo, Saint Vincent's. being ace 
quired fince the act of 5 Geo. II., will give that, 
act no greater farce 1 in that ſlang, than if it had 
been paſſed ſince the acquiſition of it. Bur, if 
the ud laws. are. of n force or effect at all 
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in the plantations, how comes it that the pro- 

of a bankrupt in the plantations is bound 
thereby, and veſted in the aſſignees? which, I 
conceive, is admitted beyond controverſy. If 
thoſe laws extend to the bankrupt's property 
there at the time, Why not to his future pro- 
perty? And as they ſubje& the former to the 
commiſſion, Why not exempt the latter from his 
debrs ? 


It ſeems to me, that the operation of the act, ſa 
far as reſpects the veſting of the property, or diſ- 
charge of the debts of the bankrupt, in any of 
the colonies of Great Britain, depends on the 
queſtion, Whether all bis property, and all bis 
debts, were intended as the objects of that act? 
If they were, then his property and his debts, 
wherever fituated, or wherever due or recover- 
able, within the dominions of Great Britain, I 
apprehend, muſt be liable thereto, without re- 
gard to the general queſtion as to the extent of 
ſuch acts to this or that particular place, but in 
neceſſary conſequence of the direct operation of 
ſuch ſtatute on the property and debts therein 
expreſsly deſcribed ; all which, it cannot be diſ- 
puted, may be bound by an act of parliament. 
If it be admitted, that the words of the act extend 

to the bankrupt's whole property, and to all bis 
debts, his property and debts, in any colony or 
dependent ſtate, I think, are as much included 
in that deſcription, as if the particular place in 
Mo: which 
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which they were ſituated, due, or recoverable, 
were actually named in the act. The queſtion 
of locality is ſuperſeded, if the ſubject itſelf is 
bound by reference to ſomething elſe independ- 
ent of locality, as by reference to the perſon it 
concerns. When a man is diveſted of all his 
property, and that property veſted in others by 
an act of parliament, his property, in any place 
where property will be bound by an act of par- 
liament, ſeems to be bound as compriſed in and 
aſcertainable under the deſcription - of his pro- 
perty ; and, pari ratione, I think, when an act 
of parliament expreſsly diſcharges a man from ail 
his debts, the diſcharge extends to his debts in 
any place where debts are capable of being bound 
by an act of parliament, and conſequently to the 
recovery of thoſe debts : for it would be abſurd 
to ſay it extended to diſcharge thoſe debts them- 
ſelves, and ſtill left open the means for recover- 
ing them, I preſume it is admitted, that the 
debts in queſtion are diſcharged in England, and 
therefore irrecoverable here. This ſuppoſes thoſe 
very debts to fall within the words, all bis debts, 
in the act; and if the diſcharge of ſuch debts 
does not extend throughout all places which an 
act of parliament can reach, it is not completely 
a diſcharge. I think it would be a lame con- 
ſtruction of the act, to diſcharge the ſame debts 
in one place, and leave them ſubliſting in an- 


other, where the words expreſs a general diſcharge 
of 
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of all a man's debts. U pon the whole, therefore, I. 
rather incline, to the opinion, that the banktupt * 
certificate may be uſed as a defence in any action 
or ſuit in the courts of judicature in the Jef 
India iſlands, for debts due to any body prior 
to the bankruptcy ; ; and that his property, ac- 
quired fince the allowance of his certificate, will 
not be liable to the demands of any of his cre- 
ditors, for debts due prior to the bankruptcy, 
and which might have been proyed under the 
commiſſion. The caſe of Moore v. Pyne “, 
above noticed, ſeems to make againſt this opi - 
nion, and to favour the opinion of Lord Talbot 
and C. J. Ryder 1; but as it does not appear 
what uſe was endeavoured to be made of the 
certificate | in that caſe, and it never proceeded 
to the King and Council here, I do not y 
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„This was à caſe in Antigua, and thus ſtated : 55 
merchants became inſolvent there, then went to London, 
and had a commiſſion taken out againſt them. P., one 
of the partners, having duly obtained his certificate, re- 
turned to Antigua, and was arreſted on proteſted bills 
drawn by himſelt add partners in favour of L., which 
were in the hands of M. and Co., and by them ſent out 
40 their correſpondent in the iſland. P. was taken into 
cuſtody, and confined. ; but, baviog many. —_—_ was 
relcaſed by an act of the country. _ + 


+ Green's Bankrupt Laws, 4th Ed. 260. i v1 
tn 3 ; | much 
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much ſtreſs upon it. Indeed, his releaſe by an 
act of the country might proceed on their ap- 
prehenſion of the probability of his obtaining 
redreſs, either in the courts there, 6x by an ap- 
peal here; and was only a ſhorter: mode of effect- 
ing the ſame end, and ſaved the expence and 
delay of bringing the point to 2 legal deciſion, 
upon an appeal here, 


THAT 
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THAT a feoffment by the aſſignees of 
2 bankrupt will deſtroy a contingent 
h remainder, and merge an eſtate for 
life. in a reverſion in fee, paſſed to them 
by the W and ſale. 


A. B., by will, ſays, „I give my meſſuage at 
« C. unto my ſon D., for and during the 
ce term of his natural life; and from and 
« immediately after his deceaſe, I give and 
« deviſe the ſame unto ſuch of his child or 
« children as, at the time of his deceaſe, 
< ſhall be his heir and heirs at law, and to 
« the heirs and aſſigns of ſuch heir or heirs 
« at law for ever.” 


D. was the eldeſt ſon, had ſeveral children, and 
became a bankrupt. 


As the limitation is reſtrained to @ child or 
children of the ſon, being his heir at law, and 
does not extend to any other perſon who might 
happen to be his heir, in default of a child, I 


look upon it as a contingent remainder to the 
child 
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child or children anſwering that deſcription ; and 
conſequently, that if the legal eſtate , paſſed by 
the will, that is, if the teſtator was ſeiſed of the 
| legal eſtate, and made no diſpoſition over, in the 
alternative event of his ſon's. having no child, 
this contingent remainder, being ſupported only 
by the eſtate for life in the ſon, who was his heir 
at law, might have been deſtroyed; by fine or 
ſeoffment, and the fee abſolutely acquired by 
him: But I do not know how to conſider the 
bargain and ſale from the commiſſioners, as ope- 
rating with ſo much violence; as a bargain and 
ſale from himſelf, I conceive, would not have 
done it. I think it would only have paſſed what 
he lawfully might, without any hurt or prejudice 
to thoſe in remainder, The commiſſioners, in- 
deed, are empowered, by a& of parliament, to 
aſſign all that the bankrupt lawfully may depart 
with. But I rather think thoſe words in an act 
of parliament are not to be conſtrued to import 
any ſpecies of violence or injury to the intereſt 
of third perſons, as the deſtruction of contingent 
remainders ſeems to be. But though I do not 
chooſe to conſider the bargain and ſale from the 
commiſſioners as deſtroying the contingent re- 
mainders to the bankrupt's child or children, to 
whom it was limited by the will, yet, as I con- 
celve it paſſed the bankrupt's whole efate or in- 
tereſt to the aſſignees, viz. the eſtate for his 
own life, and the rever/on in fee, which had de- 
ſcended to him, (as I preſume,) I rather think, 
that 
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that ſuch aſſignees, by feoffment or fine deſtroy- 
ing theeſtate for life of the bankrupt, and merging 
it completely in the reverſion, might deſtroy that 
contingent remainder, and thereby acquire the 
whole abſolute ſee. But this is a queſtion to be 
well conſidered by the purchaſer, before he ven- 
tures on the title. I always recommend to a 
purchaſer to be cautious in accepting titles 
founded on the deſtruction of contingent re- 
mainders, on account of the litigation to which 


en 
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UPON a caſe ſimilar to, and at the 
ſame time diſtinguiſhed by, peculiar 
circumſtances from thoſe wherein a 
limitation to perſons of a particular 
deſcription, on a contingency, or at & 
future period, has been held to yeſt 
only in the perſons anſwering that des 
ſcription, at the time of the happening 
or arrival of ſuch contingency or Pe- 
riod, and upon the words re next 
* kindred in blood,” 


ey 7 
By an indenture made previous to the marriage 
of R. A. and M. Q., a ſum of money veſted 
in truſtees, (being part of the intended 
wife's fortune,) was declared to be in truſt 
after the marriage, that the intereſt ſhould 
be paid to the ſaid R. AH. and M. Q. for 
their lives, and the life of the ſurvivor of 
them; and after limiting it in truſt for the 
iſſue of the marriage, and in default of ſuck 
iſſue attaining Twenty-one, it was declared to 
de in truſt for whom ſhe ſhould appoint; 
in default of appointment, to the next of 
kindred in blood to the ee M. Q, in 
Ip. ſhares. 


The 
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The marriage took effect; there were ſeveral 
children of the marriage, who died infants, 
and the huſband ſurvived his wife, 


As Mrs, 4. herſelf was to have the intereſt of 
her fortune during her life, and alſo the power 
of diſpoſing of it in default of iſſue of the mar- 
riage attaining twenty-one, I think it clear, 
that the limitation over in default of ſuch ap- 
pointment cannot be conſidered as veſting till 
her death. No period can be aſſigned for that 
purpoſe, between the time of the ſettlement and 
her deceaſe; and if her next of kin at the time 
of the ſettlement had been the objects, they of 
courſe would have been aſcertained. It could 
not be ſuppoſed ſhe intended her relations to 
become entitled in ber lifetime, without ex- 
preſsly ſaying ſo. Then, as to the queſtion, 
whether by next of kindred is to be underſtood 
the perſons anſwering that deſcription at the time 
of ber death, or at the deceaſe of ber buſband, 
when the limitation it ſeems took e in po/- 
ſeffion ? I rather think the limitation veſted at her 
death, when her power of difpofetion determined. 
It was a limitation conſtituted in the room of ſuch 
diſpoſition by her, and therefore, I conceive, was 

13 to 
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to take effect in intereſt when her power of diſpo - 
fition thereof ceoſed to be exerciſable; and this 
was a reſiduary intereſt in the wife's own fortune, 
reſerved to berſelf and to her own family, (in de- 
fault of iſſue attaining twenty-one) ; that is, to 
herſelf guoad her power of appointment, and to 
her next of kin in default of ſuch appointment; 
and to prevent @ chaſm in the reſervation of fuch 
reſiduary intereſt, I think it is to be conſidered 
as taking effect, on ber deceaſe, in the perſons 
ſubſtituted in the place of ber appointees ; which 
appointees muſt have been aſcertained by that 
time. Beſides, that the intent of this limitation 
was clearly to exclude ber huſband in favour of ber 
own relations; and therefore, I apprehend, was 
fo commence when his intereſt would bave taken 
place, if ſuch an excluſion thereof had not been 
provided for, that is, at his wife's deceaſe. All 
theſe circumſtances, I think, concur in diſtin- 
gviſhing this from other caſes, wherein a limita- 
tion to perſons of a particular deſcription, on a 

contingency, or at a future period, has been held 
to veſt only in the perſons anſwering that de- 
ſcription, at the time of the happening or arrival 
of ſuch contingency or period. And therefore I 
chooſe to conlider this limitation ro her next of 
kin, as veſting at the time of ber deceaſe, ſubject 
to her huſbagd's life-intereſt in the truſt monies. 


The remaining point of inquiry is, Who were 
* rn entitled under the deſcription of her 


H next 


98 Casts and Opix ioxs. 


next of kindred in blood at the time of her de- 
ceaſe? Now, if chis deſcription of next of 
xindred in blood is definite and certain, and 
clearly applicable to and deſcriptive, in its legal 
tenſe, of certain. perſons, I ſee no room for re- 
{rt to any rule of conſtruion to explain or apply 
them. 


In wills, where the limitations are, by ge- 
neral and indefinite terms, to relations or 
duadred, ſo as to leave the perſons unaſcertain- 
able from the deſciption in its general unre- 
trained ſenſe, it has been decided, that the con- 
ttruction ſhall be according to the ſtatute. re- 
ſpecting the diſtribution. of inteſtates effects, 
end that the words ſhall apply and be reſtrained 
to the perlons who would be capable of taking 
under that ſtatute. But here the degree, of 
kindred ſeems to me, not to be left to conſtruc- 
tion, but to be aſcertained in the limitation it- 
ſelf, by the word next. The words next of 
tingred ate not indefinite, nor tog comprehenſive 
to admit of the objects being eaſily aſcertained. 
They expreſsly denote perſons of a particular 
legal deſcription, and aſcertainable accordingly; 
and ] ſce porhiog to imply a different intention 
in the application of them in this caſe. I there- 
fore incline to think, that the perſons who were, 
at the time of the deceaſe of Mrs. A., her neareſt 
of kin in blood, were the perſons entitled under 
that limitation, namely, Her ſiſter B. C. and 
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her brother D. E.; for they were her next of 
tingred, the children of her deceaſed brothers + 
and fiſters being one degree mere remote than her 
aid brother and ſiſter, 


Under the ſtatutes of diſtribution, it is true, 
children of deceaſed brothers and ſiſters of the 
inteſtate are let, into ſhares with their uncles 
and aunts; but that is not in their own ori- 
ginal right as next of kin, but as repreſenta- 
tives of their parents, by the expreſs words of 
the ſtatute. In the preſent caſe, no ſuch re- 
preſentation is provided for; and the per- 
ſons claiming . under the deſcription of next of 
kindred in blood, 1 apprehend, muſt come within 
that deſcription, ſince the limitation ſtands ab- 
ſolute and definite, clear of any reference to the 
ſtatute, or courſe of diſtribution, as well as of 
any extenſiveneſs in expreſſion, to require any 
reſort of this kind, for limiting the conſtruction. 
If I am right in this opinion, it follows, that 
B. C. is entitled to one moiety of the money in 
queſtion, and the perſonal repreſentatives of 
D. E. to the other; for the limitation is to the 
next of kindred in equal ſhares. 


1 2 THAT 
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HAT a copyhold eſtate, furrendered 
to the uſe of a mortgagee, paſſed by 
the will of the mortgagor made ſubſe- 
_ _ * quent to fuch mortgage, but before 
the admittance of the mortgagee, 
though no ſurrender was made to the 
uſe of fuch will. M 


Tais appears to me a caſe of ſome difficulty, 
and Jam not appriſed of any deciſion directly 
applicable to it. As to the queſtion, Whether 
the teſtator had the legal or equitable eſtate in 
him at the time of the will? it appears to me, 
that, | in ſtrictneſs, the legal cuſtomary eſtate was 
then i in him, as there had been no admittance 
of the mortgagee to take it out of him; for it 
is is held, that until the admiſſion of the ſur- 
renderee, the eſtate remains in the ſurrenderor. 
But ſtill it was bound by that ſurrender, ſo that 
he could not diſpoſe of it by any ſubſequent 
ſurrender, either to a purchaſer, or to the uſe 
of his will, otherwiſe than ſubje& to the title 
which that ſurrender had paſſed to the mort- 
gagee, and which became complete, by the ſub- 
ſequent admiſſion, from the time of that ſur- 
render itſelf. Lord Mangfeld, in the caſe of 
4A 1 4 8 1 Ree 
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Noe and Griffits, 4 Burr. 1952, denied that the 
ſurrender alone made no alteration in the eſtate, 
He held it to be the conveyance of the owner- 
ſhip of the eſtate, and that the admittance was 
only mere form ; that the ſurrender was a de- 
ſit in the lord's hands; that the land was 
— by the ſurrender, and the admittance re- 
lated to it; it was the ſhadow to the ſubſtance: 
That the caſe of Benſon and Scot, 1 Salk. 18%, 
was deciſive; and he held the admittance b 
the lord, in that caſe, ſhould relate back to the 
time of the ſurrender, and was only a comple- 
tion of it; and that it was within the principle 
of thoſe caſes, where the whole of a convey- 
ance ſhould be taken together, and the ſeveral 
parts of it ſhould relate to the principal part. 4 


Upon theſe grounds, I think, it may be con- 
tended, that, after the admiſſion, the title is, 
by relation, to be conſidered as having been 
the ſame plight from the time of the ſurrender, 
as if the admittance had immediately followed 
it: That the teſtator had, at the time of his 
will, no other diſpoſable intereſt than a right 
of redemption, which was no more the ſubject 
of a ſurrender, than a proper equitable or truſt 
eſtate; and that the will operated upon ſuch 
intereſt accordingly, without any ſurrender to the 
uſes of it, as it would have done if the admittance 
had taken place immediately upon the ſurrender. 
I do not ſee how we art to deny the concluſion, 
n 3 if 
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if we admit the doctrine of the ſurrender and ad- 
miſſion operating as one complete conveyance, 
from the time of the ſurrender, ſo as to entitle 
the ſurrenderee to the eſtate by relation from 
that time; for when we conſider the ſurrenderee 
as coming in of the legal eſtate from that time, 
we cannot conſider both ſurrenderor and ſurren- 
deree as ſciſed of the ſame eſtate at the ſame 
time; and when we conſider the mortgagee as 
entitled by relation from the time of the ſur- 
render, juſt as if the admittance had accompa- 
nied it, I chink we muſt conſider him as holding 
the lands from that time, ſubject to his mort- 
gage, upon the ſame truſt as if he had been ad- 
mitted at the time of the ſurrender; in which 
caſe, it is clear, he would have held it in truſt, 
for the deviſees thereof, under the mortgagor's 
will, without any ſurrender to the uſe thereof. 
For theſe reaſons, I incline to the opinion, that 
the right of redemption paſſed to the teſtator's 
widow by his will. But, ſuppoſing this opinion 
wrong, and that it did not paſs, for want of a 
_ ſurrender to the uſe of the will, then, as to the 
queſtion, Whether a court of equity would ſup- 
ply the want of it in her favour? I rather think 
it would not, as the heir at law appears to be 
totally diſinherited; though otherwiſe, I ſhould 
think, it would. Vide 1 Eg. Co. Abr. 124, Ro/ 
and Roſs. ſs as 


THAT 
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THAT the ſteward of a manor is at 
liberty to refuſe accepting from the 
heir a ſurrender of a reverſion, expect- 
ant on a tenancy for life in a copyhold 
eſtate, until payment of the fine due 
by the cuſtom on the deſcent. | 


Ir ſeems agreed, that the admittance of a 
copyholder for life, is the admifſion of thoſe in 
remainder, ſo as to veſt the eſtate, but not pre- 
judice the lord of his fine, which he ought to 
have by the cuſtom. Vide 4 Co. Rep. 22, 23. 
Co. Com. Cop. J. 56. Cro. Jac. 31. 5 Mad. 306. 
And the ſame doctrine is extended to the admit- 
tance of a termor; 1 Yentr. 260. 1 Med: 120. 
1 Bulſt. 42. And it has been held, that a fine 
is not due for a remainder, unleſs there is a 
ſpecial cuſtom for it; 3 Lev. 308, 309. And 
that the rule of the admittance of the particular 
tenant, not prejudicing the lord's fine, is to be 
underſtood, where ſuch fine is due. by. cuſtom. for 
the admirtance to the remainder ; ibid. It has 
alſo been held, that the lord may aſſeſs one fine 
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for the particular eſtate, and another for the re- 
mainder; but that if a fine is aſſeſſed for the 
whole eftate, there is an end of the buſineſs; 
though if it be aſſeſſed only for the particular 
eftate, the lord ought to have another. Vide 
Blackburne v. Graves, 1 Ventr. 260. 1 Mod 
102. 120. From theſe authorities, I infer, that 
where there is no ſpecia/ cuſtom to warrant the 
exaction of a new fine, on the admittance to the 
remainder, and the lord does not divide or ap- 
portion the whole fine uſually due on the admiſ- 
ſion to the whole fee, between the particular 
eſtate and the remainder, but takes the whole 
cuſtomary alienation fine upon the admittance of 
the particular renant, no further fine is due from 
the perſon in remainder on its coming into poſ- 
ſeſſion. Vide Barnes v. Corke, 3 Lev. 308. 
Cru. Eliz. 504. Nor do 1 conceive, that any 
new admittance to the remainder can be requi- 
ſite in ſuch caſe, as it appears to be of no other 
uſe than to enforce the payment of a fine when 
due. Vide Cro. Jac. 31. 1 Mod. 102. There- 
fore, if the preſent caſe had reſpected a tenancy 
for life, with remainder in fee thereon depend- 
ing, without any apportionment of the whole 
alienation fine by the lord, between the eſtate 
for life and the remainder, or any ſpecial cuſtom 
Tequiring a new fine from the remainder-man, 
1 ſhould have thought the admiſſion of the te- 
nant for life a ſufficient admittance of the remain- 
der- man; and that the lord could have required 
- 2 no 
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no further fine from, nor conſequently admiſſion 
of him. But the preſent appears not to be the 
caſe of a tenant for life and remainder- man, who 
have but one eſtate in law; I underſtand it to 
be the caſe of a deviſce, or tenant for life, and 
the heir at law entitled in reverſion; for the uls 
terior deviſe being in fee to the heir, was, I ap» 
prehend, a nullity ; and he is entitled by. de- 
ſcent, and not by the will : And, I apprehend, 
the admiſſion of the tenant for life, is no ad- 
miſſion of the heir to the reverſion, to diſap- 
point the lord of the fine he may be entitled to 
on a deſcent. Indeed, the eſtate for life, and 
the reverſion, not being ſeveral parts of one 
eſtate ariſing under the will, as a particular 
eſtate and remainder would be; but the one 
being the only eſtate created by the will, and the 
other part of the old pre-exiſting eſtate, it ſeems 
difficult to conſider an admiſſion to the one as 
any admittance at all to the other. The rever- 
ſion, indeed, requires no admiſſion for the mere 
purpoſe of alienation, but only in reſpe@ of the 
lord's fine due upon a deſcent. And though 
the heir is to moſt purpoſes, particularly as to 
ſtrangers, tenant before admittance, yet he is 
not ſo to all purpoſes; becauſe till then (as 
Lord Coke ſays) he is not complete tenant to 
the lord, 20 further forth than the lord pleaſes 10 
allow him for his tenant. Vide Co. Comp. Cup. 
. 41. Hence it ſeems to follow, that the lord 
=y (if he — reſuſe his ſurrender, before 
admittance 
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admittance and payment of the fine; though, if 
he accepts it, ſuch ſurrender is good; and this 
concluſion agrees with what Lord Coke (in the 
place I have cited) ſays, that the heir, before 
admittance, may ſurrender into the hands of the 
lord, to whoſe uſe he pleaſes, /atisfying the lord 
bis fine due upon the deſcent. And this ſeems to 
be the meaning of the reſolution in Prowne's 
caſe, 4 Rep. 22. b., that the heir may ſurrender 
to the uſe of another, before admittance, but not 
to prejudice the lord of his fine due by the 
cuſtom vpon the deſcent. | 


There can be no queſtion, that the heir 
is compellable. (if the lord pleaſr) to come 
in and pay the fine due on a deſcent; and it 
is ſaid, that where the Jord 1s to have a fine, 
there muſt be a new admittance; vide Moor 
465. If fo, I ſhould think the lord may (if 
he pleaſe) refuſe a ſurrender by the heir, until 
he has paid the fine on the deſcent. Indeed, 
if he could not, the lord might be diſappointed 
of his fine; for after the accepting of the ſur- 
render tendered by the heir, though a condi- 
tional one, and the ſurrenderee's being admitted 
on the forfeiture of the condition, who of courſe 
could be liable to only the alienation fine on 
ſuch an admiſſion, where would be the lord's 
remedy for his fine upon the deſcent? And 
though the lord cannot compel the heir to come 
in and be admitted, and pay his fine, during 
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the life of the tenant for life, yet if the heir re- 
quire to ſurrender before, I apprehend, the lord 
may refuſe accepting his ſurrender until he pay 
ſuch fine; for otherwiſe he may be diſappointed 
of it, by accepting the ſurrender from the heir 
to the uſe of a ſtranger, who would be entitled 
to admiſſion under it, (even though conditional, 
if forfeited,) upon payment of the alienation fine 
only. It, therefore, upon the whole, appears 
to me, that the ſteward is juſtifiable, in the pre- 
ſent caſe, in refuſing the ſurrender from the heir 
of his reverſion, until he has been admitted, and 
paid the fine (or at leaſt paid the fine) due by 
the cuſtom on the defcent to him. I conchide, 
that the fine paid by the widow, was ey; re- 
tpect of her eſtate for meg | 
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ecutory freehold intereſt in copyhold 
la nds 0 ; : 10 f 


UPON the mode of transferring an ex- 


Tus caſe of Porter and Bradley, 3 Term Rep, 
143, 1 think, will not admit of any reliance on 
the conſtruction of the deviſe to Mrs. A. B. giv- 
ing her an eſtate-tail, The ſafer way will be, to 
conſider it as an eſtate in fee, ſubze to an ex- 
ecutory deviſe over to C. B. in fee, in the event 
of her ſiſter's death without leaving iſſue then 
living. Under this view of the caſe, Mr. F. 
and his ſaid wife, heretofore 4. B., together 
with her ſiſter C. B., may, by all joining in a 
conveyance. by leaſe and releaſe, and @ fine of 
the freehold part, make ⁊ title thereto. 


But their power of making a title to the copy- 
hold is not quite ſo clear, as a ſurrender has been 
thought not to operate by eſtoppel, ſo as to bind 
a future executory intereſt in copyholds, as a fine 
does in freeholds. But I rather incline to think, 
that if Mr. and Mrs. F. and her ſiſter all join 
in a contract to convey the copyhold part of the 
RN 4 4 I | eltate 
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eſtate to the purchaſer, for an adequate valuable 
conſideration, and, in purſuance of that contract, 
they join in a ſurrender to the uſe of the purchaſer 
and his heirs, and then C. B. releaſe the executory 
limitation, and all benefit thereof, and all her 
claim and title under ir, to the purchaſer, after 
his admittance under the ſurrender, C. B.'s heirs 
will be bound, and the purchaſer thereby acquire 
a title to ſuch copyhold. This concluſion de- 
pends on principles too long to be here detailed ; 
but ſuch is the inclination of my opinion. 


i. 


* 
- a 9 * 


UPON 


Cases and Opinions, 


UPON the principle on which the uſual 

. qualification of the covenants from 2 
vendor depends, and how that prin- 
cCiple applies to the covenant for the 
Production of title-deeds. 


Tue only difference in opinion upon this 
caſe ariſes, I apprehend, from the retention by 
Mr. Q: of the deeds of conveyance to him; 
for if thoſe deeds went with the title to the 
preſent vendee, I conceive, there could be no 
requiſition on his part of the covenants now in 
queſtion. 


Regularly, a vendor who purchaſes lands him- 
ſelf, with proper covenants from thoſe who con- 
vey to him, cannot reaſonably be required to 
covenant further than againſt himſelf, and thoſe 
claiming under him. This is a practice founded 
in reaſon, where the vendee obtains the full be- 
nefit of all the covenants in the conveyance to 
the vendor to the ſame extent as his vendor has 
N by obtaining the poſſeſſion of the deeds 

containing 
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containing thoſe covenants. When the vendor 
has parted with his means of elaim or remedy 
againſt his grantor for breach of his covenants, 
and transferred them to the purchaſer, by de- 
livery of the deeds, and ſuch. vendee comes into 
the vendor's place in that reſpect, by the acqui- 
ſition of ſuch dreds, it would be unreaſonable 
that the vendor ſhould make him/elf liable for 
any ſuch hreach. He, by departing with the 
means of remedy or compenſation, muſt be un- 
derſtood to have diſcharged himſelf from, and 
the vendee, by accepting thoſe means, to have 
taken upon himſelf the peril or riſk of ſuch 
breach, and the duty of enforcing its remedy 
or compenſation, 


But this principle, I think, does not apply 
to thoſe cales where the vendor does not de- 
part w!tn, or the vendee acquire the deeds 
containing the covenants for the title againſt 
the acts of fuch grantors. Whilſt the vend- 
or retains in his own hands the immediate 
means of indemnity, which he thought proper 
to require of his grantor, it feems but reaſon- 
able that he ſhould engage for the like indem. 
nity to his own vendee, and rely upon the in- 
demnity he has retained for his own counter- 
ſecurity. It is nor, I think, ſufficient to ſay, 
that the covenant to preduce his purchaſe-deeds 
will entitle the vendee to the benefic thereof, 
when produced. Such covenant cannot inſure 
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the production of them, which may be prevented 
by accidents, for which the vendor, in whoſe 
cuſtody the deeds are, ought to be the ſufferer, 
rather than the vendee, who, by not having 
ſuch poſſeſſion, could not, in any degree, be 
acceſſary to the occaſion of their loſs, or by any 
means or care have prevented it. There ſeems 
more reaſon, on the other fide, to ſay, it is 
ſufficient for the vendor, that, when called up- 
on by the covenants entered into by him to the 
vendee for enjoyment, Sc. he has his remedy 
over to the ſame extent upon his grantors, of 
which, as he retains the means in his own 
cuſtody, he is bound to look to the preſerva- 
tion of thoſe means, and liable to the reſort to 
and due enforcement of them, and to bear the 
conſequence of their loſs. 


Upon the whole, therefore, the preſent caſe dors 
not appear to me to fall within the general rule, 
where the vendee acquires the cuſtody or poſſeſſion 
of the vendor's purchaſe-deeds; and that it is but 
reaſonable that a vendor, retaining in his own 
cuſtody the only means of indemnity againſt 
the acts of his grantors, ſhould engage to in- 
demnify his vendee to the like extent, He 
cannot, I think, fairly object to his vendee's 
requiring an indemnity againſt the acts of the 
ſame perſons, and to the ſame extent as he 
himſelf required; nor, whilſt he retains the 
means of enforcing ſuch indemaity, deny bi 
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reliance upon, or refuſe to ſubject himſelf to 4 
reſort to thoſe means. Withholding his own 
indemnity from the poſſeſſion of the vendee, it 
is bur fair he ſhould give him the poſſeſſion of 
an equivalent one. I therefore think Mr. Q, 
may be required to covenant for quiet enjoy- 
ment to the extent required on the part of the 
vendee, ſubje& to ſuch a qualification as I ſhall 
afterwards mention. 


The ſame principle, I think, applies to the 
covenant for the production of the title-deeds. 
Where a vendor retains to himſelf the title- 
deeds, or the means of reſorting to and obtain- 
ing their production, it ſeems but reaſonable 
that he ſhould covenant for their production to 
his vendee; for though the deed itſelf, contain- 
ing the covenant for production of them from 
the grantors of the vendor, if it extends to his 
aſſigns, as uſual, would, when obtained by the 
vendee, I think, entitle him to the benefit of 
ſuch covenant, as well as of the other covenants 
extending to aſſigns, ſo far as reſpects the parts 
purchaſed by him; yet, to avoid all queſtion 
on this point, and leave the riſk attending the 
loſs of the means of enforcing ſuch covenants on 
the perſon retaining the cuſtody of thoſe means, 
I think, the purchaſer may reaſonably require 
a covenant from the vendor for the production 
of thoſe title-deeds, to ſuch an extent as the 
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covenant in the vendor's purchaſe · deeds en- 
titled him to the production thereof, unleſs he 
can Procure a new covenant for that purpoſe 
from his grantors to the new, purchaſer. If it is 
right that a vendor, retaining the title-deeds 
bimſelf, ſhould covenant for their production, 
can it be otherwiſe, that a vendor, retaining in 
his own cuſtody the means of obtaining their 
production, or a compenſation in default there- 
of, ſhould covenant to produce them to his 
vendee, in the manner, and on the terms. upon 
which he is ſo entitled to their production? 
Where is the difference between the vendor's 
felf, and bis retaining the right and means of 
obraining that poſſeſſion on any requiſite occa- 
ſion, in, reſpect to, his obligation, to produce 
them on any ſuch occafion to his vendee? Or 
why. ſhould he refuſe to covenant to produce 
them in one cafe more than in the other, unleſs 
he diſtruſts the means he has retained for obtain- 
ing the production of them himſelf? If he does 
ſo, that becomes an additional reaſon for til} 
further caution ig, and ſecurity to his vendee, 
It therefore ſeems to me that the vendor, in 
this caſe, retaining his own purchaſe-deed, which 
entitles him to the production of. the ſcheduled 
ritle-deeds, may reaſonably be required to enter 
into a ſimilar covenant for producing the ſame 
deeds to his vender. But at the ſame time that 

it 


Casts and Opintons/ 115 


it ſeems reaſonable that the vendee ſhould be put as 
nearly as poſſible in the ſame ſtare of ſecurity as 
if the vendor's purchaſe-deeds had gone with the 
title, it is equally fair that che vendor ſhould not 
ſubject himſelf by his covenant farther than ſeems 
requiſite to anſwer this end; and therefore, I 
think, the covenants now in queſtion ſhoufd be 
qualified by a proviſo and agreement, including 
a covenant on the part of the vendee, at the end 
of the vendor's covenants, that in caſe upon any 
claim or demand made by the vendee, his heirs 
or aſſigns, upon the vendor, his heirs, executors, 
adminiſtrators, or aſſigns, under or by virtue of 
the covenant on the part and behalf of the vendor 
for quiet enjoyment, againſt the acts of Mr. O. 
and his wife, and her anceſtors, or under or by 
virtue of the covenant entered into by the vendor 
for producing the nrle-deeds compriſed in the 
covenant entered into with him by his ſaid 
grantors, the ſaid vendor, his heirs, executors, 
adminiſtrators, or aſſigns, ſhall produce and de- 
liver to the ſaid vendee, his heirs or aſſigns, the 
purchaſe-deeds from his grantors; in ofder to 
enable the vendee, his heirs or aſſigns, to avail 
himſelf of the covenants therein contained on 
the part of Mr. O. and his wife; and ſhall, at 
the coſts and charges of the vendee, his heirs dr 
aſſigns, concur in any deed or act that may be 
requiſite for the enforcing the performance of 
any of ſuch covenants, or obtaihing the pro- 
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duction of the ſaid ticle-deeds, or any of them, 
againſt the ſaid O. and his wife, and their repre- 
ſentatives ; or obtaining damages, upon breach 
of any of the covenants contained in the ſaid; 
purchaſe-deeds, from the ſaid O. and his wife, 
by any action, ſuit, or other proceeding or 
means that the vendee, his heirs or aſſigns, may 
think proper for the purpoſe, ſo far as reſpects 
the lands purchaſed by the vendee ; and for in- 
demnifying him, his heirs or aſſigns, in reſpe& 
of any ſuch breach of thoſe covenants ſo entered 
into by the ſaid O.; that then, and in ſuch caſe, 
the vendee, his heirs or aſſigns, ſhall not com- 
mence any ſort of action, ſuit, or other proceed- 
10g againſt the vendor, his heirs, executors, ad- 
miniſtrators, or aſſigns, upon, under, or by 
virtue of the covenant by him entered into with 
the vendee for quiet enjoyment, as againſt the 
acts of Mr. and Mrs. O. or her anceſtors, ſo far 
as it reſpects any ſuch acts or deeds only, and 
not the acts or deeds of the vendor, or thoſe 
claiming. under him, or upon, under, or by 
virtue of the covenant entered into by the 
vendor for the production of the title-deeds 
covenanted to be produced by his grantor ; and 
that the vendor, his heirs, executors, admini- 
ſtrators, or aſſigns, ſhall not, in any ſuch caſe, 
be liable to any loſs, coſts, charges, damages, 
or expences, for or in reſpe& of any acts or 
deeds of Mr, O. or his wife, or her anceſtors; 
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or for or in reſpe& of the non- production of the 
title-deeds ſpecified in the covenant from Mr. O. 
and his wife, or for any breach of the covenants 
entered into by the vendor in thoſe reſpects only. 
A qualification, by an agreement of the above 
nature, I conceive, will remove every reaſonable 
objection, on the part of the vendor, to the 
covenants now required on the part of the 
yendee. 5 | 
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_ UPON the general qualification of 

| covyenants in purchaſe- deeds.— The 
practice ſtated— And what may be 
required by the vendee on a new 
deſcription of the parcels, though 
there be no doubt as to their identity, 


IT appears to have been a general practice, 
of long ſtanding, among the firſt conveyancers, 
that a vendor who purchaſed the eſtate himſelf, 
ſhould covenant only againſt his own acts; be- 
cauſe his vendee may have the benefit of the 
covenants from the perſon of whom ſuch vendor 
himſelf purchaſed the eſtate, and nothing re- 
mains but his own intermediate acts to be the 
ſubject of further covenant ; and this I conſider 
to be the general rule, wherever the eſtate is 
ſatisfactorily deduced into the vendor, and the 
| identity of the eſtate is out of doubt, If, there- 
fore, the vendees are, in the preſent caſe, ſatiſ- 
fied with the deduction of the title into the laſt 
vendor of the lands, and tithes purchaſed by 
them, and that Mr. X.'s purchaſe and convey- 
ance clearly included, and was proper to pals 
them, it ſeems to me, that they ſhould conform 

to 
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ro the general practice in ſuch caſes, and be 
ſatisfied with the uſual covenants from Mr. X., 
that for and notwithſtanding any a#, &c. by 
himſelf, he is ſeiſed in fee, has a right to convey, 
and for quiet enjoyment againſt bimſelf and all 
claiming under him, and for further aſſurances 
from himſelf, and all claiming under him. But 
if there is any dobbr reſpecting the title of 
Mr. X. himſelf, or the identity of the lands and 
tithes, as part of thoſe purchaſed of Mr. T., 
then, I conceive, the caſe is out of the common 
rule J have mentioned; and the vendor ought 
to covenant generally, for want of ſhewing a title; 
independent of thoſe covenants, on a purchaſe 
in which the covenants extend to the lands and 
tithes offered to ſale by him; but, 1 underftind; 
that although the vendees have no reafon t6 
doubt the ſofficiency of the title, ot the identity 
of the eſtates, yet ſuch identity will not appear 
on the face of the conveyances to them, in 
which che lands muſt be ſeverally aſcertained by 
particular deſcriptions, not noticed in the ge- 
neral conveyance from the laſt vendor. This 
circumſtance, I think, warrants the vendees in 
requiring ſomething more than the uſual cove- 
nants, becauſe it may put them to conſiderable 
difficulty in proving the identity of the eſtates, 
which will be requiſite to their availing them- 
ſelves of the covenants from the laſt vendor. 
I, therefore, think, they are entitled to a co- 
yenant that ſhall juſt meer this difficulty, and 
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no more; that is, the vendor ſhould covenant 
with them reſpectively, that the eſtates con- 
yeyed to them reſpectively, are part of the 
eſtates purchaſed by, and conveyed to him by 
the conveyance from Mr. 7. The parcels, 
after being particularly deſcribed, may be men. 
tioned to be part of the 2 ſo purchaſed of, 
and conveyed by Mr. Z., and Mr. A. may 
covenant they are ſo. This, ſo far as a cove. 
nant can go, will ſupply the inconvenience 
ariſing from the difference of deſcription, and 
ſubject the vendor and his repreſentatives to 
prove the identity, or make compenſation for 
the defect of ſuch proof, which is all that, I 
think, the vendees are entitled to; for, admit- 
ting the identity of the eſtates, I conceive, they 
are entitled to the benefit of the laſt vendor's 
covenants, to the extent of their reſpective 
purchaſes, The doubt of the identity, from 
the variance of deſcription, is the only ground 
for requiring any more than the uſual cove- 
nants. It therefore warrants a covenant 
againſt this doubt, and that, I conceive, is all 
jt docs warrant. . As to the circumſtance of the 
title-deeds remaining in the hands of the vendor, 
that is to be remedied, ſo far as the thing ad- 
mits of it, by his covenant for producing 
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THAT where a power of ſale or mort- 
gage is confined to ſo much as the 
perſonal eſtate falls ſhort in the pay- 
ment of legacies, the ſanction of a 
decree is requiſite in general, for the 
ſecurity of a purchaſer or mortgagee. 


A, by will, deviſed his eſtates at X. to B. B. 
ſor life, remainder to his firſt and other 
ſons in tail, remainder to B. B. in fee, 
charged, notwithſtanding, with payment of 

ſeveral pecuniary legacies, or fo much of 


them as his perſonal and executory eftate 
ſhould fall ſhort of paying. 


I avs peruſed the annexed copy of Mr, A.'s 
will, and am of opinion, that B. B. cannot make 
a good title to a mortgagee for any greater eſtate 
than his own life. I conceive the money for 
payment of the legacies ought to be raiſed by 
2 ſale or mortgage of a competent part of the 
lands charged, under the decree of a court of 
equity ; and that a mortgagee or purchaſer 
yould not be ſafe without ſuch direction. In- 
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deed, if there had been a truſt-term limited to 
truſtees expreſsly for railing the money by ſale 
or mortgage, I ſhould ſtill have thought the 
ſanftion of a court of equity "requiſite to the 
ſecurity of a mortgagee or purchaſer ; for the 
charge is limited to ſo much only as the perſonal 
eftate falls ſhort of paying. A mortgagee or pur- 
chaſer, therefore, would be bound to ſee that he 
advanced xs more. And this, I think, could not 
be authentically aſcertained againſt the iſſue of 
B. B., but by accounts, to be paſſed before a 
maſter, of the quantum and application of the 
perſonal eſtate, and the deficiency for payment 
of the legacies. I think the legatees ſhould file 
2 bill againſt the deviſees of the real eſtate, 
making the executor and heir at law parties for 
eſtabliſhing the will ; and that their legacies, or 
ſo much thereof as the perſonal eſtate ſhall be 
found inſufficient to anſwer, may be decreed to 
be raiſed by a ſale or mortgage of a competent 
part of the eſtate, purſuant to the charge im- 
poſed by the will*, As to intereſt, I conceive, 

| the 


— — — 


_ 


* The following obſervations were delivered by the 
Author in a ſubſequent Opinion on a fimilar 
point: 


When the purchaſer can be otherwiſe ſatisfied of the 


application of the perſonal eſtate, and of a deficiency 
thereof 
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the legatees will be entitled to intereſt for 
their legacies, from the times they reſpec- 
tively became payable ;' and, I rather think, 
that ſuch intereſt will be at the rate of 5 l. per 
cent. ſo far as the legacies ſhall come out 
of the perſonal eſtate, and at 4/7. per cent. 
ſo far as they ate payable out of the real 
eſtate, Vide 3 Atk. 402. 1 Vez. 171. 277., 
where this diſtinction is laid down, though, in 


— 
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thereof far exceeding the value of the eſtate fold to him, 
and actually pays his money to a creditor and mortgagee 
of the eſtates charged, and that only in part of the debt 
due on the mortgage, I cannot (ay a decree is neceſſary 
to his title. And, therefore, in the preſent caſe, if the 
accounts and vouchers verifying in general the facts above 
ſtated, reſpecting the amount and application of the per- 
ſonal eſtate, and of the real eſtate already fold, and the 
amount of the ſubſiſting debts, are produced, and Mr. 4. 
and his two ſons will join in a conveyance, containing a 
recital of the above ſtated facts, in a general way, and 
enter into a covenant with the purchaſer, that the ſub- 
ſtance of that recital is true, and to produce the ac- 
counts and vouchers themſelves to the purchaſer, and his 
heirs, when occaſion may require it, for the manifeſt= 
ing his title, 1 conceive, the purchaſer may ſafely 
proceed in the completion of the purchaſe without a 
decree, 


ſome 
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ſome caſes, higher intereſt has been allowed, 
even on legacies charged on real eſtate. But 
the Court will aſcertain the rate of intereſt, 


when it directs the railing and payment of the 
legacies, 


THAT 
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THAT a deviſe may take effect, not- 
withſtanding a partial error in the de- 
ſcription of the deviſees, if they be 
otherwiſe aſcertainable. 


Tnovon there were no perſons to anſwer the 
whole of the deſcription in the executory deviſe 
to A. B. and C. N., becauſe thoſe perſons were 
not grandaughters of the teitator, yet, I think, 
no one can doubt that they were the perſons 
meant by the teſtator. They are properly de- 
ſcribed by their reſpeFive names; and the teſtator 
could not mean grandaughters, when he had 
zone, but muſt have meant thoſe nieces whom 
he mentions by their names. If the deſcription, 
upon the whole, leaves no doubt as to the per- 
ſons intended by the teſtator, it ſeems ſufficient 
to entitle them; for, nibil facit error nominis, 
cum de corpore conſtat. It ſeems, by the Civil 
Law, a deviſe by a wrong deſcription, if the 
miſtake appears ſo. that the teſtator's intention 
can be known, will be good; and ſo a deſcrip- 
tion of a deviſe, erroneous in part, does not 
avoid the diſpoſition, if ſuch deviſee is otherwi/e 
aſcertainable, 
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eſcertainable, A deviſe by a grandfather to his 
daughter's ſon, by the name of his ſon, was held 
good, per Newdig. F. 2 Sid. 149. And fo was 
a deviſe to William, eldeſt ſon of Charles, 
though ſuch eldeſt ſon's name was not William, 
but Andrew. Vide Finch. Rep. 403. And a de- 
viſe to the mayor, chamberlain, and governors 
of the hoſpital of Saint Bartholomew, was good, 
though that was not their name of incorporation. 
All theſe caſes, (and fome others that might be 
cited,) ſeem to depend on the perſon's being 
aſcertained by other circumſtances, or parts of the 
deſcription, when that part of the deſcription 
which does not apply was clearly a miſtake, and 
not intended to denore or annex to the perſon of 
the deviſee any quality, circumſtance, or reſtric- 
tion, as an intended requiſite to his taking the 
eſtate; and then, as it can only be conſidered 
as an intended further deſcription of the perſon 
aſcertainable without it, we may fairly deem it 
ſurpluſage. It would be ſtrange to conſtrue it 
as ſubverting or vitiating the very deſcription it 
was. meant to aid, and render more explicit. 
Now, in the preſent caſe, as the word gran- 
daughters cannot be conlidered as intended to 
deſcribe per/ons ſo related to the teſtator, or as 
an intended. quality, circumſtance, or reſtriction 
of deſcription requiſite to entitle the deviſees, 
when the teſtator had. no grandaugbier at all: 
and, as the reſt of the deſcription, abſtracted 
from that, applies to and aſcertains by name, 

perſons 


* 
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rſons who were the teſtator's nieces, I con- 
ceive, that the deſcription of grandaugbters is 
clearly a miſtake for nieces; and the perſons in- 
tended are aſcertained; independent of it, by his 
naming the perſons. who were his nieces, I, 
therefore, apprehend, that the deviſe: was good 
to his nieces named therein, with the miſtaken 
addition of grandaughters inſtead of nieces, as 
it would have been if the word grandaughters 
had been omitted. It is clear the teſtator could 
not mean grandaughters, when he had none; it 
ſeems equally clear, that he intended the two 
perſons he has deſcribed by their names. 


THAT 
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THAT a deviſe to the heir and an- 
other, as tenants in common, will not 
prevent the heir's taking his moiety 
by deſcent. 


Urox recollecting the caſe on Mrs. F.“s will, 
lately laid before me by Mr. W., it now ſtrikes 
me, that the opinion I delivered upon it is, in 
one part, not well-founded ; and, though | have 
not the caſe, nor a copy of it, by me, my me- 
mory ſupplies me with all that is neceſſary to 
enable me to make what, I think, the requiſite 
correction. 


The deviſe by Mrs. F. to her two ſons, if 1 
remember right, was under a power in her 
marriage-ſettlement. Now, regularly, whoever 
takes under an execution of a poter contained 
in any conveyance or ſettlement, takes under ſuch 
conveyance or ſettlement itſelf ; and, if this rule 
extended to the preſent caſe, both the ſons 
muſt have taken as under the ſettlement, and 
conſequently by purchaſe; in which caſe, their 
heirs, ex parte paterna, would have been clearly 
| entitled 
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entitled to tbe whole. But the role, it ſeems, 
does not hold in a deviſe, under ſuch à power, 
to the heir at law of the party executing it, 
where ſuch heir would have taken the _/ame eftate 
by deſcent from that perſon in default of execu- 
tion of che power. Vide Hurſt v. The Earl of 
Winchelſea, 1 Black. Rep. 187. For there, ac- 
cording to the common rule in reſpe& to de- 
viſes to an heir at law, ſuch heir ſhall be in by 
deſcent, and not by purchaſe. 


This conſideration only affects the moiety of 
the eldeſt ſon; for, as to that deviſed to the 
youngeſt, he could not rake it otherwiſe than by 
purchaſe, as he was not heir of the teſtatrix ; and, 
as he took by purchaſe, his ſhare of courſe de- 
ſcended, either immediately from himſelf, or me- 
diately through his brother, (if his brother ſur- 
vived him,) to his heir ex parte paterna: And, 
therefore, I think it clear, that the heir of the 
ſon, on the part of Mr. F. their fatber, is en- 
titled to this moiety. But, as to the other 
moiety deviſed to the eldeſt ſon, it remains to be 
inquired, How the lands were limited by the 
ſettlement, in default of appointment by Mrs. F.? 
which, I believe, did not appear by the caſe 
ſtated. If they were not limited to her in fee, 
ſo that her eldeſt ſon would not have taken if 
there had been no will, then, I 'conceive; he 
took as under the ſettlement, by virtue of the 
execution of the power contained therein; for 
K he 
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he could not, in that caſe, take by deſcent; 
and then, as he took by purchaſe, his moiety alſo 
deſcended to his heir ex parte paterna; and then 
the title to the whole will ſtand as ſuppoſed in 
my former opinion. But if the lands were, by 
the ſettlement, limited to Mrs. F. in fee, in de. 
fault of appointment, ſo that her eldeſt ſon 
would have taken as heir, it ſhe had not executed 
her power, then, I conceive, under the authority 
of the caſe above cited, he took by deſcent, and 
not by the will; unleſs a deviſe to an heir at law, 
and another as tenants in common, prevents the de- 
tent as to the, motety deviſed to ſuch heir, and 
makes him take by purchaſe under the will. 


Now, 1 believe, in my former opinion, I ſup- 
poſed this circumſtance of the tenancy in common 
to be an obſtacle to his taking % deſcent, and that, 
to do fo, he muſt have taken ſolely as bis mother 
held it. But this latter propoſition is certainly 
wrong ; for, ſuppoſe a teſtator deviſes a moiety, 
or any other undivided ſhare of his real eſtate to a 
ſtranger, making no diſpoſition at all of the re- 
maining undivided ſhare, ſuch remaining ſhare 
will of courſe deſcend to his heir at law, and he 
- muſt hold it ia common with the deviſee of the 
undivided ſhare deviſed. Ir is clear, therefore, 
that an heir may take by deſcent, as tenant in 
common with a deviſce, an undivided part of the 

eſtate, which his anceſtor was /olely ſeized of ; 
- and it appears to me to be immaterial, whether 
| the 
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the ſhare he ſo takes is expreſsly deviſed to bim, 
or left unnoticed by the will; for, if expreſsly 
deviſed; he takes it in common, and, if not no- 
ticed, he takes it in the ſame manner; and a de- 
viſe to two or more as tenants in common, is in 
effect a deviſe of one undivided part to one, and 
of another undivid:d part to the other; ſo that 
under ſuch a deviſe. to an heir and another as 
tenants in common, the heir takes as if one' undi- 
divided muiety were deviſed to the other, and the 
reſidue to himſelf; that is, in the ſame. manner 
as if no diſpoſition at all of ſuch reſidue had 
been expreſſed in the will; in which caſe he 
would have taken by deſcent; and therefore, 
the ſame eſtate being deviſed to him in ſuch re- 
fidue as he would have taken by deſcent, I 
think, the general rule, reſpecting deviſes to an 
heir, extends to it. 5 


It has indeed been held, that a deviſe to the 
beir and anotber, makes the heir a purchaſer; 
but that ſeems to be on account of the joint 
teriancy and benefit of ſurvivorſbip to the ſtranger. 
And it appears, that under a deviſe to tw²öe co- 
heirs, they take as joint-tenants by the will, and 
not by deſcent; and ſo in a deviſe to them in 
common, they take as tenants in common, and nor 
by deſcent, Bur, it is evident, under either of 
theſe renures, they take every part of the land 
deviſed in a different manner than by deſcent ; 
Whereas, in the cale of a deviſe to the heir and 

K 2 another, 
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another, as tenants in common, the heir ſeems to 
take the part deviſed to bin, juſt in the fame 
manner as if it had been left te deſcend to him, 
I therefore, upon this conſideration of the 
point, am of opinion, that the deviſe being to 
the two ſons, as tenants in common, was no 
obſtacle to the eldeſt taking his moiety by de- 
feent ; and conſequently, that if the lands were 
ſettled on his mother in fee, ſo as to deſcend. 
from her to him, in default of appointment, he 
took his moiety by deſcent, and not by the will 
or ſettlement; and, in that caſe, his heir ex 
parte materna will be entitled to his ſaid 


THAT 
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THAT. a fee-ſimple will paſs under 
the following deviſe, though there be 
no words of limitation of the inberit- 
ance, 


A., by will, ſays, “ I give to my nephew B., 
% ſon of C., all my meſſuage or tenement 
„ in D., to him and his heirs for ever; 

e but if the ſaid B. ſhould happen to die 
« without heirs, then my will is, that the 
te meſſuage ſhall return to my legatees then 
« living, to be divided by equal ſhares 
« amongſt them.” 


Tux firſt limitation to B., and his heirs for ever, 
would clearly have given him the fee-/fimple, had 
the deviſe reſted there; but the ſubſequent limit- 
ation over, on his dying witbeut heirs, being to 
perſons who muſt fall within the line of collateral 
beirs, and while any of them exiſted, the deviſee B. 
could not die without heirs, I conceive manifeſt, 
that by heirs, in the firſt deviſe, the teſtator 
K 3 meant 
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meant lineal heirs; that is, heirs of the body of 
B., and conſequently reduced the firſt limitation 
to an eſtate tail, as in the caſes of Yyte v. Willis, 
Caſ. temp. Talb. 1. Morgan & Urxor v. Griffiths, 
Cowp. Rep. 234. I therefore am of opinion, 
that the will, as above ſtated, operated as a de- 
viſe to B. in tail, with remainder to the legatees, 
(that is, the teſtator's grandchildren, who were 
ſuch legatees,) living at B.'s deceaſe, equally 
amongt them: But, there being no words of 
limitation of the inheritance to ſuch deviſes, the 
doubt ariſes, whether they took the fee, or only 
eſtates for their lives. 


In general, a deviſe, without words of limita- 
tion, gives only an eftate for life; and the cur- 
rent of authorities for this point is ſo ſtroag, 
(vide 1 Fern. 65. I ez. 227. Right v. Siae- 
botham, Dougl. Rep. 730., and the caſes there 
cited,) that [ ſhould have inclined to that op- 
nion here, and that the reverſion expeQant 
thereon | deſcended to the heir at law of the 
teſtator, but for the caſe of Oates v. Brydon, 
3 Burr. 1895., where, upon a deviſe of an houſe 
and ſtable, after two lives, to the children of the 
teſtatrix s couſins T. and S., or ſuch of them as 
ſhould be then living, ſhare and ſhare alike, to be 
divided amongſt them, it was held, that they took 
the fee, and that the direction, that the houſe 
and ſtable ſhould be divided among ft the chilaren, 
imported, that they muſt be /old, and the produce 

| diviaed; 
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divided; which authority ſeems to apply to the 
preſent caſe. 


It is true, there were two preceding expreſs 
eftates for life, in that caſe, which afforded an 
inference, that where there was no expreſs limita- 
tion, a greater eſtate was intended; and here the 
direction, that the eſtate ſhould refurn, that is, 
revert, may poſſibly, to effectuate the apparent 
intent, be conſtrued as tantamount to a deviſe 
of the reverſion, which, I conceive, would have 
carried the whole fee. For this reaſon, and upon 
the authority of the caſe I have cited, I rather 
chooſe to incline to the opinion, that the ſaid 
grandchildren living at the death of B. may be 
conſtrued to be entitled to % fee equally, as 
tenants in common. 


k 4 THAT 
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. 
37 . 
* 1 * 


HAT fee-fimple vill pafs by cd. 
ſtruction under the following will: Ne 


A. B., by will, ſays, © And for my eſtate, which 
„ God hath endowed me with, I give and 
E diſpoſe thereof in manner following: 
1 give, deviſe, and bequeath my houſe 
<< and premiſes at C. unto my ſiſter D., 
'« for and during the term of her natural 
„ life only; and from and after her de- 
c ceaſe, 1 give, deviſe, and bequeath the 
ec ſame, and every part thereof, unto M. E.; 
« but in caſe the ſaid M. E. ſhould die 
© before my ſaid ſiſter, then I give, deviſe, 
c and bequeath the ſame, and every part 
« thereof, unto his eldeſt daughter F., and 
« her heirs and aſſigns for ever.” And, 
after giving ſeveral pecuniary legacies, ſhe 
ſays, „The reſidue and remainder of my 
tc eſtate, real and perſona], of what nature 
©« or kind ſoever, I give, deviſe, and be- 
« queath to my ſaid ſiſter D.“ 


Mrs. D., who was heir at law of the teſtatrix, 
died, leaving Mr. E. living. 


Tur 
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Taz effect of the deviſe in queſtion, for want 
of words limiting the inheritance, muſt depend 
entirely on conſtruction, founded on the ap- 
parent intent of the teſtatrix, to be collected 
from other expreſſions or diſpoſitions in the 
will, to paſs the fee to the deviſee; and con- 
ſequently the caſe will not admit of any deciſive 
anſwer, Bur, I incline to the opinion, that 
Mr. E. took the fee under the deviſe in queſ- 
tion ; for which opinion there appears to me 
to be four concurrent grounds, on the face of 
the will itſelf: iſt, The introduQory clauſe, 
expreſſing a diſpoſition of all the eſtate which 
the teſtatrix was endowed with, and therefore 
leading to ſuch a conſtruction of the following 
particular deviſes as ſhould anſwer thar intent. 
2dly, The limitation to the deviſee for life, 
who was heir at law, being expreſsly to her for 
life onLY, which amounted to a negative on 
her taking more, and ſhews, at the ſame time, 
that the teſtatrix knew how to limit an eſtate 
for life, and expreſsly confined the deviſe to 
ſoch limits, where ſhe intended no more. 3dly, 
The deviſe over to Mr. F.'s daughter in fee, in 
the event of bis dying in the lifetime of the 
ſiſter, 
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ſiſter, which is an expreſs diſpoſition of the 
hole fee, after the deceaſe of the teſtatrix's 
ſiſter, if Mr. E. died in ſuch ſiſter's lifetime; 
and being, at the ſame time, an alternative or 
jubſtitutionary deviſe, for and in the place of 
that which preceded, may be conſidered as the 
rule for aſcertaining the conſtructive limits of 
that in place of which it was to take effect. 
Beſides, that if the teſtatrix be conſidered as not 
intending more than an eſtate for life to Mr. E,, 
it would have been immaterial whether he died 
in. the lifetime of her ſiſter or not. 4thly, The 
reſidue of the real and perſonal eſtate is given 
to the ſiſter, the firſt devi/ee for life, which, if 
Mr. Z. were not to have taken the fee, in the 
event of his ſurviving the teſtatrix's filter, would 
have been inconſiſtent with the firſt deviſe to 
her for life onLyY ; becauſe, under ſuch a con- 
ſtruction, the remainder or reverſion being un- 
diſpoſcd of, in that event, would have fallen 
into the ſaid reſiduary deviſe, and have given 
her the inheritance. Upon the grounds 1 have 
noticed, it ſeems clear to me, that the teſtatrix 
intended to diſpoſe of her whole eftate ; that her 
ſiſter (heir at law and reſiduary deviſee) ſhould 
have no more than an Hate for life in it; that 
Mr. E. ſhould have it after her deceaſe; but 
if he ſhould not live till it fell into poſſeſſion, 
then his daughter ſhould have it zu fee. Now, 
as it is not given to his daughter at all, but in 
the event of Mr. E.'s not living to enjoy it, 

we 
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we cannot reaſonably ſuppoſe a leſs eſtate was 
intended for him than for his daughter, who was 
a mere ſubſtitute in his room, nor make ſuch a 
conſtruction of the deviſe to him, as would not 
only leave an inteſtaq in a very probable event, 
viz. That which has happened, contrary to the 
expreſs intent of a total diſpoſition, bur give the 
teſtatrix's ſiſter the fee in that event, contrary to 
the expreſs reſtriftion of her taking for life only. 
The deviſe ſeems in effect to be a diſpoſition, 
after the deceaſe of the ſiſter, to Mr. E; and if 
he ſhould not be living, then to his daughter in 
fee. Here the expreſs meaſure of the latter 
ſeems a fair rule for the conſtructive extent of the 
former limitation. Ir therefore appears to me, 
that Mr. E. took the eſtate in fee, in the event 
that has happened, and may make a title ac- 
cordingly. But I cannot ſay that ſuch title will 
be clear of diſpute, as ſcarce any title depending 
on conſtruſtion can be ſaid to be, though, I 
think, any attempt to impeach it would be un- 
ſucceſsful, The concurrence of the heir at law 
of the teſtatrix's ſiſter, in the ſurrender, would 
prevent all queſtion about it; and conſidering 
the ſtrength of the caſe on Mr. E.'s fide, I 
ſhould think it might be obtained on very in- 
conſiderable terms. 


THAT 
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THAT a deviſe to a perſon, ** and to 
e and for her ſole uſe and benefit,” 
gives a fee - ſimple. 


Tais, like moſt other caſes depending on mere 
tonſtruction, ſeems to admit of different opinions. 
The general rule is, that an indefinite limitation, 
even in a will, gives only an eſtate for life, with- 
out other expreſſions, or concomitant circum- 
ſtances expreſſing or clearly denoting the intent 
to give a greater intereſt. And therefore, had 
the caſe reſted merely upon the words, wnio my 
dear wife A.B., then, as the deſcription of the 
eftare is, by particular words, applicable merely 
to the ſubjeF, and not to the teſtator's intereſt or 
eftate therein, I ſhould have been of opinion, that 
the deviſe in the codicil would have given his 
wife no more than an eſtate for life; as in the 
caſe of Right v. Sidebotham, Doug. Rep. 759., 
and other caſes there cited. But the additional 
words, and for her fole uſe and benefit, raiſe the 
queſtion, and rather ſeem to alter the caſe in 


her favour ; becauſe thoſe words, I think, may 
? | be 
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be taken to import a diſpoſition. of the whole be- 
nefit of the lands 40 her; the word ſale confining 
the benefit thereof to ber alone, and, conſe- 
quently, excluding every body elſe from any 
ſhare in the benefic of thoſe lands, 


It may be objected indeed, that a deviſe to 
one implies for bis u/e and benefit, where no other 
uſe is expreſſed thereof; and, conſequently, that 
the latter words do not give any greater eſtate 
than is contained in the former. And ſo far is 
true, that a deviſe to one is of courſe for his u/c 
and benefit, where no other end or truſt is ex- 
preſſed ; but then no «/e or benefit can be ſo im- 
plied to ſuch deviſee, any further than to the 
extent of the eflate paſſing by the words of the de- 
viſe, and, conſequently, only for life, where-the 
words themſelves do not expreſs or import any 
greater eſtate. But here, the deviſed benefit is 
not a uſe or benefit implied in or paſſing merely by 
the limitation of the lands, but is expreſsly limited 
by a ſeparate declaration of ſuch intended benefit, 
and of the intent of the deviſe for that purpoſe, 
and in ſuch terms as ſeem to amount to an ex- 
preſs gift of the lands for the only. benefit of the 
widow, The deviſe, for her ale benefit, implies 
ſuch an intent in that deviſe of the lands, to 
correſpond with and anſwer this 0 excluſive 
benefit ſo declared for her. 


A denifs 
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A deviſe of lands, for the /ole benefit of a per. 
ſon, ſeems rather to import a gift of the heneft 
of thoſe lands to bim only ; that is, of the ' whole 
beneficial intereſt therein 10 bim. And thovgh a 
deviſe to one, is 'a deviſe to him for his uſe 
and benefit, guoad the extent of the eftate deviſed, 
yet it does not confine the benefit of the lands 
to that perſon, nor exclude any one elſe from the 
benefit of the lands, after the eſtate imported in 
the expreſs deviſe. But a deviſe to one, and for 
bis ſole uſe and benefit, ſeems equivalent to a 
deviſe to one, to the intent, or ſo as to exclude 


every body elſe from any benefit of the lands. 


In the preſent caſe, the teſtator gives the lands 
to his wife, and he then gives them for her ol: 
uſe and benefit ; that is, to the uſe and benefit of 
her, exclufive of any one elſe, ſo as nobody elſe 
ſhould have any benefit therein; for if they could, 
the deviſe would not give her the /ole benefit of 
the lands; fo that the claim of the heir | ſeems 
contrary to the expreſs purport of thoſe words; 
for if he is entitled to the lands after her deceaſe, 
the deviſe has not operated to give the lands for 
ber benefit, excluſive of any bedy elſe. Upon the 
whole, therefore, though I think ir a very queſ- 
tionable caſe, I rather incline to think the words, 
d and for ber ſole uſe and benefit,” as expreſſing 
an intended excluſion of every body elſe from 


any benefic of the lands, may be held to paſs the 
fee 
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fee to her; otherwiſe we deny any effect at all to 
the words, for ber ſole benefit, however apparently 
expreſſive of the teſtator's intent to give her the 
whole benefic of the lands. In a deviſe of lands 
to a perſon, the benefit, of courſe, is implied to 
the extent of the deviſe expreſſed. In a deviſe to 
one for his ſole” benefit, the deviſe, I incline to 
think, may, by implication, be held commen- 
ſurate with the declared end of the deviſe; that 
is, with the excluffve benefit of the lands ſo ex- 
preſsly declared for bim only. It ſeems equiva- 
lent to a deviſe or declaration of the teſtator's 
intent, that ſuch Ceviſee ſhould have the whole 
benefit of the lands fo deviſed, | 


. Cates ond Orixions. 
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THAT a pm" of . . * to 4. B. 
8 his executors, adminiſtrators, _ and 
40 afligns,” will ive the fee · ſimple. 4 


Tne words, bereditaments | whaſſuever 
which 1 hall die ſeiſed of,” in the deviſe in 
queſtion, apply properly enough to the reverſion 
of which the teſtator was ſeiſed in the ſettled 
lands, and I conceive extended to it; vide 
Strode v. Ruſſell, 2 Vern. 621. Cheſter v. Cheſter, 
3 P. Wms. 56., amongſt other authorities. And, 
I think, they equaily extended to the remainder 
in fee, after the eſtate deviſed to the wife in 
the fields; vide Iydcott v. Willows, Carth. 30. 
King ſman and King ſman, 2 Vern. 559., among 
other authorities. And as to the quantity of 
eſtate which A. B. the younger took in the land, 
to which, I conceive, the reſiduary deviſe ſo 
extended, I am to obſerve, that, although the 
expreſs deviſe to, and proviſion for the heir, 
would not, of itſelf, have excluded him from what 


elſe was not diſpoſed of from him, yet it may 
Fr 9 ſerve 
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ſerve to aid the conſtruction of irregular words 
in other diſpoſitions, indicating an intention to 
exclude the heir, and give a tranſmiſſible in- 
tereſt to the deviſee. Of this ſort, I think, are 
the words of limitation, executors, adminiſtra- 
tors, and aſſigns, annexed to the deviſe to A. B. 
the younger, in the reſiduary deviſe of all the 
teſtator's meſſuages, lands, tenements, and he- 
reditaments which he ſhould die ſeiſed of, &c. 
Theſe words certainly import the intent of an 
eſtate that ſhould continue after the life of the 
deviſee, and go to his repreſentatives, and are 
only erroneous in the deſcription or denomina- 
tion of ſuch repreſentatives. They expreſs re- 
preſentatives, but miſtake the claſs. I think it 
cannot be denied, that they at leaſt imply the 
intention of ſuch an eſtate as ſhould be franſmiſ- 
Able from the deviſee to his repreſentatives; and 
this intention admitted, it remains for the law 
to correct and aſcertain the proper claſs of re- 
preſentatives, and conſtrue ſuch tranſmiſſible 
eſtate as a deviſe to one and his heirs, which, I 
conceive, would have been the effect of a deviſe 
to one and his repreſentatives; to which a deviſe 
of real eſtate to one and his executors, admini- 
ſtrators, and aſſigns, ſeems tantamount, under 
that latitude of correction which the rules for 
the conſtruction of teſtamentary diſpoſitions allow 
to the untechnical or miſtaken expreſſions of a 
teſtator, to effectuate his ſubſtantial apparent 
intention. And, accordingly, in the caſe of 
5 | L |  Kofe 
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Roſe and Hill, 3 Burr. 1881., the words execu- 
tors and adminiſtrators, in the limitation of real 
eſtate, were held plainly to ſhew, that the teſta- 
tor meant the eſtate to go to repreſentatives, 
though he had uſed improper terms; and, upon 
this principle, it was ſaid, executors were equi- 
valent to heirs, in a will; vide 3 Burr. 1885. 
I am, therefore, of opinion, that A. B. the 
younger took an eſtate in fee, in all the teſtator's 
reſiduary real eſtate, which appears to me to 
have paſſed by the reſiduary deviſe in queſtion, 


THAT 
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THAT the words, teſtamentary eftate,” 
coupled with other circumſtances, _ 
paſs the fee- ſimple. 


A., by will, after expreſſing an intention to dif- 
poſe of all his wordly eſtate, and giving a 
ſhilling to his heir at law, and directing the 
payment of his debts, legacies, and funeral 
expences, ſays: “ And as to, for, and 
© concerning all the reſt, reſidue, and re- 
ce mainder of my goods, chattels, book- 
ct debts, ſecurities for monies, perſonal and 
© feſtamentary eſtate whatever and where- 
« ſoever, and of what nature, kind, or 
« quality ſoever, not hereinbefore by me 
« given and diſpoſed of, I give, deviſe, 
te and bequeath the ſame, and all and every 
„ part thereof, unto my ſon B., his heirs 
6 and aſſigns for ever*.” 


— — — FY * 1 
— ” 


——__ 


* Vide a ſimilar caſe, Smith v. Coffin, H. Black. Rep: 
vol. 2. p. 444. 
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Ts appears to me a diſputable caſe. The 
words, teſtamentary eſtate, ſeem moſt properly 
applicable to perſonal property, the original ſub- 
jet of what is properly called a teflament, to 
which an executor is eſſential in the ſtrict ſenſe 
of the word in the civil law, and its following 
the words enumerating ſeveral ſpecies of per- 
ſonal eſtate, and being coupled with the word 
perſonal, may be urged as an argument in favour 
of ſuch a conſtruction, inſomuch that had the 
conſtruction reſted merely on thoſe words, 1 
ſhould have inclined rather to think, that they 
did not extend to real eſtates. But a teſtator 
is not tied up to ſtrictneſs of expreſſion, or pro- 
priety of words; and the words tefamentary 
eftate, though moſt properly applicable to per- 
ſonals, are not, I conceive, confined to that 
ſenſe, but may mean whatever eſtate is ſubject 
to, or can be diſpoſed of by, his teſtament. 
Now, the ſtatute of wills expreſsly ſubjects lands 
to diſpoſition by laſt will or feſtament, and, 
therefore, in the large ſenſe of the words, feſta- 
mentary eſtate, they ſeem applicable to lands. 
And here the introductory words, expreſſing a 

diſpoſition 
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diſpoſition of all the zefator's wordly eftate, and 
his giving a ſhilling expreſsly to the perſon who 
was bis beir at law, and limiting his reſiduaty 
property, ſubject to the payment of bis debts, 
legacies, and funeral expences, by words ad apted 
to lands, and to a limitation of the inheritance, 
I think, manifeſt the teſtator's intention to give 
him all bis refduary property, and, conſequently, 
that he meant, by the words, teflamentary eſtate, 
to include his lands, and every thing elſe that 
was ſubje& to teftamentary diſpoſition. The ex- 
tenſive additional words, what/vever and where- 
ſeever, and of what nature, kind, or quality ſoexer, 
corroborate this conſtruction; and, in any other 
ſenſe, the coupling the word zeſtamentary with 
perſonal, would be nugatory. It is true, that 
in an indefinite deviſe of lands to one without 
words of limitation, ſuch introductory clauſe, 
and diſinheriting legacy to the heir, as in the 
preſent caſe, have been held inſufficient ro en- 
title the deviſee to the inheritance. Vide Right 
v. Sidebotham, Doug. Rep. 759, and the cates 
there cited, But that was for want of words 
Sufficient to carry it. But here, if the words, 
teftamentary eſtate, are applied to real efates, they 
are ſufficient to carry the lands in queſtion, and 
there are proper words of limitation extending 
to the inheritance, in ſupport of ſuch a con- 
ſtruction ; and though, as the per/onal eftate is 


exprelaly included in the ſame words of limitation, 
Ly the 
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the argument of intent, from thoſe words, merits 
very little ſtreſs; yet, I think, the other circum. 
ſtances I have noticed, ſufficiently indicate' the 
zeſtator's meaning to paſs every eſtate, of what- 
ever quality, that was ſubject to his power of 
teſtamentary di Ypoſttion ; and, therefore, I rather 
incline to the opinion, that the lands in queſtion 
paſſed to the ſon B. in fee, by the above ſtared 
will, | * 


| 


THAT 
* 
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THAT the word legacies, from the ap- 
parent intention of the teſtator, is ap- 
plicable to real eſtates, and paſſes the 
fee *. | 


Tux only difficulty in the preſent caſe ariſes 
from the teſtator's uſe of the word legacies, in 
the diſpoſitions to his wife now in queſtion ; be- 
cauſe that word does not technically, or in legal 
propriety, apply to deviſes of real eſtate. But, 
I apprehend, that it cannot, at this day, be ſe- 
riouſly contended, that a teſtator is tied down 
to the uſe of technical or legal propriety of ex- 
preſſion ; but that ir is in general ſufficient, 
that the intended application of the words is 
manifeſt, although ſuch his application may de- 
viate from legal ſtrictneſs; and, conſequently, 
that if, in the preſent caſe, it plainly appears, 
that the teſtator referred or applied the word 
legacies to the preceding deviſes of the freehold 


Vds the caſe of Hardacre v. Na, 5 Term Rep. 716. 
24 | and 
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and copyhold eſtates given to his children, the 
ulterior deviſe to his wife will extend to them, 
Now, the word /-g:cies could not well refer to 
the gifts of J. to each of his two children, 
becauſe theſe were expreſsly given to thoſe 
children when of age, and might have been re- 
ceived and ſpent by them long before. But the 
freehold and copyhold eſtates being firſt given 
to the wife in the general deviſe to her for her 
life, and, after her deceaſe, then to the children 
reſpectively, appear to be the natural ſubjects 
of an alternative diſpoſition, directed to take 


effect in the event of their deaths, before the 
deceaſe of the wife, that being an event which 
- was the alternative of the ſurviving her, when 
the eftates deviſed to the children were to take 
effect in poſſeſſion; and, conſequently, the dil- 
- poſitions directeꝗ upon it, ſeems to be a ſub- 
ſtitutionary diſpoſition to that intended for the 
children in ſuch alternative event. After the 
deceaſe of the wife, the children were to take; 
but if they were not then living to take, the 
| legacies (fo ſtyled) were to return to ber. The 


— 


* 


very word return expreſſes the reſtoration of what 
was before given her by the preceding general 


deviſe, and what was only to be taken out of 
it at her death, if the children were then living 


to take it. This was the ſituation of the freehold 


and copy hold eſtates in queſtion: Such, there- 
fore, evidently appears to me to have been the 


application of the word legacies intended by the 


teſtator; 
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teſtator; and the explanation of that word muſt, 
I conceive, be governed by ſuch apparent in- 
tention of the teſtator, as was held in the caſe 
of Hope v. Taylor, 1 Burr. 268. There is, in 
that caſe, an introductory clauſe, expreſſing a 
complete diſpoſition of all the teſtator's wordly 
eſtate ; and here alſo is no more than an eſtate 
for life, deviſed to A. in the lands in queſtion ; 
and the words in the ulterior deviſe to the wi- 
dow, for ber to diſpoſe of freely as ſbe may think 
Ft, are moſt properly applicable to permanent 
ſubjects, as lands, and in giving the abſolute 
diſpoſition thereof, clearly import the ſuperin- 
duction of the fee to her, in the event men- 
tioned, in addition to the eſtates for life, to 
which ſhe was reſtrained in the alternative of 
that event. Upan the whole, without entering 
further into the particular circumſtances of the 
preſent caſe, I cannot, upon the authority 1 
have cited, help conſidering the widow as be. 
coming entitled, in the event that has happened, 
of her ſurviving A. to the freehold and copyhold 
eſtates intended for him, if he had ſurvived her, 
according to the fair conſtruction of the will 
above ſtat.d, 


THAT 
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Tux property which is the ſubject of the 
preſent inquiry is diſtinguiſhable into three 
kinds, namely, lands of inheritance, (in which I 
include the copybold) ; leaſebeld' lands; and the 
monies to ariſe from the reſiduary perſonal 
The lands of inheritance are deviſed to 


two truſtees, and the ſurvivor of them, upon 


eſtate. 


THAT the truſtees take a fee, from 


are good, where the words, “ dying 
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the nature of the truſts, though there 
be no words limiting the inherirance ; 
that the firſt ceſtuique truſt rakes for 
life, with remainder in contingency, 
with double aſpect; and that, upon 
the failure of contingent limitations of 
the abſolute property in leaſeholds, and 
reſiduary perſonal eſtate to perſons at- 
taining rwenty-one years, after a life in 
being, ſubſtitutionary limitatitons over 


te without iſſue,” mean dying withouc 
iſſue living at the deceaſe of the tenant 
for life, 


10 certain 
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certain truſts; which truſts, as they extend to 
the inheritance, and cannot he performed with- 
out conſidering the inheritance as veſted in the 
truſtees, | conceive, that the inheritance paſſed 
to the truſtees, notwithſtanding the emiſſion of 
words of limitation to their heirs, or to the heirs 
of the ſurvivor, if there be nothing in the will 
to prohibit ſuch a conſtruftion. Now there is 
nothing of this tendency, that I diſcover, in 
the will, unleſs the direction for the ſupplying 
the place of a deceaſed truſtee, from time to 
time, by a nomination of, and aſſignment of the 
eſtates to, a new one, in conjunction with the 
ſurviving truſtee, to the end that the truſt may 
not go or deſcend to an executor or adminiſtra- 
tor, can be conſidered as importing ſomething 
of this kind. But, to me, it does not appear to 
have any ſuch import; for this very direction 
ſuppoſes, nay requires, that the legal eſtate ſnould 
always be veſted in the ſurviving truſtee for the 
time being, and by him be aſligned, ſo as to 
become veſted in himſelf and the new truſtee, 
which would be impoſſible, if the firſt deviſe to 
the truſtees be taken to paſs no more than an 
eſtate for their lives, and the life of the ſurvivor; 
in which caſe, after the deceaſe of one, the other 
could aſſign to a new truſtee no more than an 
eſtate for his (the old truſtee's) own life; and, 
upon his deceaſe, the eſtate would determine, 
and the truſtee ſurviving him would be incapable 
of fulfilling the direction of the will, by having 

no 
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no eſtate remaining in him to aſſign to any new 
truſtee; and fo far from the truſts not deſcend. 
ing or going to an executor, it would, after the 
- death of the ſurvivor of the two truſtees named 
in the will, deſcend or go to the beir at law, 
and the executors or adminiſtrators of the teſta- 
tor himſelf. I ſee no other intention expreſſed 
in this clauſe, than what is imported in every 
clauſe, which direQs a ſubſtitution of new truſtees 
in the room of thoſe deceaſed ; the intention of 
which clearly is to keep the truſt always in the 
hands of proper perſons, to be approved of by 
the parties intereſted, and prevent its devolving 
on heirs, executors, or adminiſtrators. This end 
is implied in every proviſo or direction for keep. 
ing up the number of truſtees, and no more is 
expreſſed in the preſent clauſe ; for it does not 
ſay, to the end that the ales, or the legal eftate, 
in the premiſes, may not go or deſcend, but 
that the ſame ſruſt may not go or deſcend, Es. 
The end is, to prevent the truſt from coming to 
an executor or adminifirator. The means pre- 
ſcribed for the attainment of this end are, that 
the ſurviving truſtee, from time to time, as often 
as the preſent or any ſucceeding truſtees ſhall be 
reduced by death to one, ſhall aſſign, or cauſe 
to be aſſigned, the eſtates, and all his date, 
term, and intereſt therein, Cc. to one or more 
new truſtee or truſtees, Sc. in ſuch manner. as 
that the legal intereſt thereof may be reveſted in 


ſuch ſurvivor, and the perſon or perſons who 
| ſhall 
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ſhall be ſo nominated, Sc. Now, if the firſt, 
truſtees did not take the whole legal eſtate and' 
intereſt, any ſucceeding truſtee, ſurviving them, 
would, after their deceaſe, have no legal eftats or. 
intereſt in him, to aſſign, or cauſe to be aſſigned, 
Sc. in ſuch manner as that ſuch legal intereſt: 
might be reveſted in ſuch furvivor, . c. There- 
fore, as the expreſs end of this clauſe is not 
inconſiſtent with the truſtees taking the whole 
legal eſtate, and the means preſcribed by the 
ſame clauſe, for effecting that end, require, that 
the whole legal eſtate ſhould paſs to the truſtees, 
I am fo far from conſidering it as tending, in 
any degree, to prevent the conſtruction of their 
taking the whole legal eſtate, that I cannot help 
thinking it an additional ground for ſuch con- 
ſtruction. | 


Under this view of the cafe, the whole legal 
eſtate is in the truſtees, and the ſeveral other 
limitations give mere truſt or equitable intereſts 
to the reſpective objects of them. The firſt truſt 
of the freehold, copyhold, and leaſehold lands, 
is to permit and ſuffer the teſtator's daughter 
A. B. to take the rents and profits for her own 
uſe and benefit, for her life; and after her de- 
ceaſe, the truſt is to permit the iſſue of her body, 
both male and female, and their heirs, to take 
the rents and profits for their uſe and benefit, in 
equal ſhares, as tenants in common. Now this 
clearly is in the nature of a contingeat remainder 

to 
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to ſuch iſſue, and cannot operate as words of 
limitation creating an eſtate tail in the anceſtor 
A. B.; for though ſhe took a preceding eſtate 
ſor her life, yet is not this within the rule laid 
down in Shelly's caſe; becauſe, in the firſt place, 
this does not ariſe upon the limitation of a legal, 
but of a mere ſruſt eſtate : 2dly, The limitation 
is not by the word heirs of her body, but iſſue of 
her body; which word iſſue is not fo ſettled a 
word of limitation, as the word heirs of the body, 
but is conſtrued in a will, either as a word of 
limitation or of purchaſe, as appears molt con- 
ſiſtent with che intent of the teſtator. Beſides, 
here are words of limitation, their heirs, ſuper- 
added to the word i/ue ; and what, if there were 
nothing more in the caſe, would put it entirely 
out of all queſtion, is the limitation being to the 
iſſue, both male and female, in equal ſhares, as 
tenants in common, which is totally incompatible 
with an eftate tail in the anceſtor, which would 
deſcend wholly to an elder ſon, inſtead of going 
to ſons and daughters equally. 


I. therefore am of opinion, that A. B. has no 
pretenſions to an eſtate tail, but that ſhe took 
only an eſtate for life in the freehold and copy- 
hold eſtates; and, I conceive, that the limita- 
tions over, afrer her deceaſe, operated as a re- 
mainder in contingency, with double aſpect; 
namely, if ſhe ſhould have any iſſue, then to 
ſuch iſſue, as tenants in common, in fee, ſub- 


ject 
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ject to the proviſo for ſurvivorſhip, in reſpe& to 
the ſhares of any dying under twenty-one ; and 
if ſhe ſhould have no iſſue, then over, according 
to the other ſubſequent limitations. | 


Poſſibly it may be urged, that the deviſe over, 
in the event of A. B. happeniag to die without 
ue of her body, reduced the eſtates limited to 
ſuch iſſue and their heirs, to eſtates tail. If it 
did, then the next ſubſequent remainders to the 
perſons in efſe may be conſidered as veſted, in- 
ſtead of contingent. I rather incline to the other 
opinion; but as that appears to me to be a point 
quite immaterial to the preſent inquiry, I think 
it needleſs to enter into it. What makes me 
conſider the queſtion, whether any of the re- 
mainders over are contingent or veſted, immate- 
rial, is, that the legal eftate's being in the 
truſtees, will ſupport ſuch remainders, though 
contingent, and put it out of A.B.'s power to 
prejudice or bar them, as ſhe has no eſtate tail, 
but merely an equitable eſtate for liſe in the 
lands, And this would be the conſequence, 
during the life of the ſurviving truſtee, even if 
the inheritance had not paſſed to the truſtees by 
the will; and, after bis deceaſe, the heir of the 
teſtator, I conceive, would ftand in the place of 
_ a truſtee for the ſeveral deviſees in the will, ac- 
cording to the eſtates or intereſts thereby deviſed 
to them reſpectively, and, conſequently, would 
not have it in her power to prejudice or bar 
| their 
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their intereſts, but would be as much bound to 
carry the truſts into execution, as if both the 
truſtees had died in the teſtator's lifetime. It 
follows, that I am of opinion, that A. B. is only 
entitled to an eſtate for her life in the freehold 
and copyhold lands, and cannot, by recovery, 
or any other act or mrans, bar the limitations 
over, or acquire herſelf the inheritance, or the 
abſolute dominion of choſe eſtates. 


I come next to conſider the effect of the deviſe 
in regard to the leaſeholds. Theſe are included 
in the ſame limitations with the freeholds, ſo as 
to entitle A. B. thercio during her life; and, 
| after her deceaſe, to carry the whole beneficial 
intereſt in the ſame, abſolutely, to her iſſue, as 
tenants in common, ſubje& to the proviſo for 
furvivorſhip, in reſpect to the ſhares of any of 
them dying under twenty-one. So far the truſts 
of the leaſcholds are good and clear of all quel- 
tion, in regard to validity; for executory limita- 
tions of leaſchold eftates are allowable within 
the limits of a life in being, and twenty-one 
years after. And here, conſidering iſſue as 
meaning children, (as the teſtator himſelf ex- 
plains ic, when, in the clauſe of ſurvivorſhip, 
he ſays, „ but in dſe any or either of the ſaid 
children of my ſaid daughter,” &c. having only 
uſed the word fue before), the time for the 
abſolute veſting of the leaſeholds is confined to 
twenty-one years after the deceaſe of A. B.; ſo 

that 
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that this limitation to her children being good, 
would, of itſelf, prevent her from enlarging her 
eſtate or intereſt in the leaſeholds, or acquiring 
the abſolute intereſt therein. But if the proba- 
bility of her having any iſſue be very remote, 
the iaterventian of the contingent limitations to 
them may not be the object of much attention, 
which will make it more material to conſider the 
nature of the further limitation over, in default 
of her flue, 


The deviſe over is limited to take effect, in 
caſe A. B. all happen to die without iſſue of 
« ber Body lat fully to be begatten.” Now a li- 
mitation over of any chattel or perſonal property, 
upon the event of failure of iſſue is, in a general 
unreſtrained ſenſe of the words, too remote, and 
therefore void. But if ſuch limitation is, either 
by reſtrictive words, or by any expreſſions, or 
other diſpoſitions in the will, expreſsly, or by 
clear and obvious implication or inference, re- 
ſtrained to the dying without iſſue living at the 
deceaſe of the perſon in being, whole iſſue is ſpoken 
of, or to the dying without iſſue which ball liue 
to attain the age of twenty-one years, it falls with- 
in the limits allowed to executory deviſes, and 
is, accordingly, valid. Now, in the preſent 
caſe, the whole intereſt in the leaſeholds having 
been given, abſolutcly, to the iſſue of A. B., 
after her deceaſe, under the limitation to them 

M and 
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and their heirs (which word beirs, in a will, 
ſignifies repreſentatives, according to the nature 
of the eſtate), ſubje& only to the proviſo of ſur- 
vivorſhip, as to the ſhares of any dying under 
twenty-one, it ſeems to follow, that the limita- 
tion over, in default of iſſue, muſt be underſtood as 
reſtrained to the failure of iſſue (that is, ch:/dren, 
according to the teſtator's own explanation above 
noticed,) attaining the age of twenty-one, This 
reduces the limitation over to the allowed limits, 
and brings it within the deſcription of an execu- 
rory deviſe, to take effect within the period of a 
life (A. B.) in being, and twenty-one years after 
it. This differs from the caſes, where the pre- 
ceding limitation is to a man and his ifſue ; and, 
in default of /uch iſſue, remainder over; or where 
there is no preceding limitation at all to the 
iſſue, but the eſtate is originally given on the 
failure of iſſue of ſome perſon, to whoſe iſſue it 
was not previouſly deviſed ; for there the expira- 
tion of the preceding eſtate, and the contingency 
of the event on which the eſtate is given, being 
too remote, the limitation over 1s void in its 
creation. But this is a caſe where the whole 
intereſt being previouſly diſpoſed of, (namely, to 
the iſſue of A. B.) upon a contingency not too 
remote in its nature, the ſubſequent limitation 
is not in the nature of a remainder, to take effect 
after it, but is merely a ſubſtitute for, or alter- 
native to, ſuch preceding limitation, and only 

intended 
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intended to take effect in caſe that fails, and, con- 
ſequently, is eventually good equally with ſuch 
preceding diſpoſition, as it muſt either fail upon 
the veſting, or veſt upon the failure of the firſt, 
at the time limited for the firſt to take effect. 
This is, in effect, a limitation over to a perſon 
in default of the veſting of an eſtate limited to a 
perſon who never comes in eſſe, and in ſuch 
event is good, as in the caſe of Green v. Ekins, 
3 P. Wis. 306., where, upon the bequeſt of 
perſonal eſtate to the firſt ſon of the teſtator's 
daughter who ſhould attain twenty-one; and in 
caſe ſhe ſhould have no ſon who ſhovld attain 
that age, then over; the limitation over was 
held good in that event. So here the limitation 
appears to depend, at the utmoſt, on A. B.'s 
having no child which ſhall attain twenty-one ; 
and therefore, I think, it will be good in that 
event, Vide Maſſenburgh v. Abb, 1 Vern. 304. 
Higgins v. Dowler, 1 P. Wms. 98. Stanley 
v. Leigh, 2 P. Wms. 686. Williams v. Jethi, 
2 Vez. 681. Lord Hardwicke's opinion on the 
caſe of Sheffield v. Lord Orrery, 3 Ak. 287., 
and Keily v. Fowler, before the Houſe of Lords 
in 1768. I therefore conceive, that H. B. is, 
under the deviſe in queſtion, entitled to no more 
than an intereſt for her life in the leaſeholds, 


and that ſhe cannot, by any act or means, ac- 


quire the abſolute property therein, or bar the 


| n of her iſſue, or of thoſe to whom the ſame 
N M 2 eſtates 
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eſtates are limited over in default of ſuch iſſue; 
and thovgh it be admitted, that, as executrix, 
ſhe might make a title to a hend fide purchaſer, 
for full and valuable confideration, of ſuch 
leaſcholds, yet ſhe would acquire no greater 
right to, or property in, the ſaid leaſeholds, or 
the produce thereof, by ſuch a ſtep, as ſhe 
would be accountable to her children, ſhould 
ſhe have any, or, in default thereof, to the de- 
viſees over, for the money ariſing from the ſale 
of ſuch leaſehold lands, in lieu of, or according 
to the ſeveral intereſts they would have been 
entitled to in the leaſehold eſtates themſelves, if 
unſold. 


It how remains only to notice the diſpoſition 
of the produce of the refiduary perſonal eſtate. 
In this, no eſtate or intereſt at all is given to 
A. B. The whole is directed to accumulate till 
her eldeſt child atrains twenty-one years of age; 
and the diſpoſition thereof to her children is 
ſuch, that if ſhe has any child that ſhall live to 
attain that age, ſuch children will become en- 
titled to the whole thereof, abſolutely; fo that 
the- limitation over, upon her dying without 
iſſue, ſeems to be, by an obvious inference, 
confined in this, as in the cafe of the leaſeholds, 
ro the event of her dying without having any 
child which ſhall live to attain twenty-one years 
of age, and is thereby brought within the limits 
2 15 allowed 
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allowed for executory limitations of perſonal 
eſtate. This renders all that I have ſaid and re- 
ferred to, in regard to the diſpoſitions over of 
the leaſcholds, on default of iſſue of A. B., 

equally applicable to this bequeſt of the produce 
of the reſiduary perfonal eſtate, In addition to 
which, there is another circumſtance j in the will, 

relative to the latter, which might of itſelf be 
ſufficient to reſtrain the conſtruction of the li- 
mitation over, to the failure of iſſue living at the 
deceaſe of A. B. The circumſtance I allude to 
is, that after the teſtator has directed one-fourth 
part of ſuch produce to be paid to his brother 
and two ſiſters, each, in cafe of his davghter 
A. B.'s dying without iſſue, he goes on and di- 
res, that in caſe his daughter ſhall happen to 
die without ifſue, and his faid brother, or either 
of his two ſiſters, ſhall not be living at the time of 
ber death, then, that the reſpective ſhares of him, 
her, or them ſo dying, of and in the ſaid ſtock, 

Sc. ſhall be paid as therein directed; from 
which it might be inferred, that the teſtator 
ſpoke of, and conſidered the time of his daugh- 
ter's dying without iſſue, and the time of ber 
death, as one and the ſame time or period; and, 
conſequently, meant, by her dying without iſſue, 
dying without iſſue living at the time of her de- 


Legſe. 


M 3 Our 
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Our courts are very much diſpoſed to avail 
themſclves of any expreſſion or circumſtance in 
a will, which may afford ground for ſuch a con- 
ſtructive reſtriction of a limitation over, after a 
dying without iſſue, as is requiſite to give effect 
to the deviſe over, on failure of the preced- 
ing. The caſe of K:i/y and Fowler, above cited, 
is an authority which, I think, more than 
comes up to the preſent caſe, in regard to this 


point, 


Upon the whole, therefore, I am of opinion, 
that A. B is entitled to no more than an eſtate 
for her life in the freehold, copyhold, and leaſe- 
hold lands; and that ſhe cannot, by any act or 
means, with or without the concurrence of her 
huſband, enlarge her eſtate or intereſt therein; 
and that ſhe has no intereſt at all in the fund 
ariſing from the reſiduary perſonal eſtate, nor 
can, by any means, with or without her huſ- 
band, bar the contingent right of her iſſue, or 
of thoſe perſons to whom it is given over, in 
default of ſuch iſſue, ſo as to acquire any right 
thereto herſelf, 


N. B. The ſtock ariſing from the reſiduary 
perſonal eſtate muſt, 1 conceive, await the 
deceaſe of A. B., if ſhe has no child that 

| attains 
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attains the age of twenty one years, in her 
lifetime, before any body can be entitled 
to it; and then, upon her death, without 
any iſſue living to come of age, I con- 
ceive, for the reaſons above noticed, it will 
go to the perſons to whom it is given in 
that event. 
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UPON circumſtances that make it 
queſtionable, whether truſtees, who 
are alſo made executors, tcke only a 
chattel intereſt, or the fee; and upon 
the effect which the latter conſtruc. 
tion will have upon limitations, 
which, ſuppoſing they took only a 
chattel intereſt, would, it is con- 


ceived, give an eſtate tail in the lands 
deviſed. 


Txoucn there are circumſtances attending 
the above ſtated deviſe, that introduce a doubt 
reſpecting its operation, yet, upon the whole, I 
am of opinion, that A., the teſtator's ſon, took 
an eftate tail in the freehold eſtates thereby 
deviſed to him, and, conſequently, may, by a 
recovery, bar that eſtate rail, and the remainders 
over, and acquire the fee, ſubject to the ſubſiſt- 
ing truſt reſpecting the two cloſes for payment 
of the mortgage debt directed to be diſcharged 


out 
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out of the rents of thoſe two cloſes. I think it 
a queſtionable point, how the deviſe to the 
truſtees, as to thoſe cleſes, operated; that is, 
whether they are to be conſidered as taking only 
2 chattel intereſt therein, the limitation being to 
them, and the ſurvivor, and the executors and 
adminiſtrators of ſuch ſurvivor; and it being, in 
effect, as 4 thoſe cloſes, a deviſe to perſons who 
were executors, for payment of a certain debt, or 
till that debt was paid; for a deviſe of lands to 
executors, as ſuch, for payment of debts, it 
ſeems, gives them a chattel intereſt; vide Co. 
Litt. 42. a. (And, according to Lord Hale's 
MSS., inferted by Mr. Hargrave on his note on 
Co. Litt., in the ſame page, a limitation of land 
to one, till @ certain ſum was levied out of the 
profits, was ruled to be a chattel.) Or whether, 
as it is confined to one certain debt, and in the 
ſhape of a particular truſt reſpecting that, and a 
truſt that might exceed the compaſs of lives, it 
may not be conſidered as giving them the in- 
heritance to anſwer the end of the truſt. The 
ſubſequent direction to the truſtees, 1 pay the 
rents and profits to the ſon, for life, after diſ- 
charge of the mortgage debr, implies an in- 
tended continuance of the eſtate, in the truſtees, 
beyond that period, and therefore it ſeems to 
countenance the latter conſtruction. If only a 
chattel intereſt paſſed to the truſtees, in thoſe 
cloſes, the legal eſtate, I conceive, in remainder, 
paſſed 1n the ſubſequent limitation to the ſon, 

for 
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ſor his life, and after to his heirs lawfully be- 
gotten; and then, I conceive, the latter limita- 
tion to his heirs, uniting with the preceding 
eſtate to him for life, (for a deviſe of the rents 
and profits is equivalent to a deviſe of the lands), 
gave him an eſtate tail in thoſe cloſes. And as 
to the reſidue of the lands not comprifed in the 
truſt, as I ſee nothing to inveſt the truſtees with 
the legal freebold or inheritance in them, I con- 
eei ve, the legal eſtate paſſed in the deviſe of the 
rents and profits to the fon, for his life, and 
afterwards in that to his heirs, Sc. For though 
the direction to the ruſtees, to permit him to 
inhabit the dwelling-houſe, ſeems to imply the 
teſtator's idea of the eſtate being in them, yet ay 
there was no limitation to give them the freehold 
or inheritance, I conceive, it paſſed in the ſub- 
ſequent limitations; and therefore, I ſee no fſuf- 
ficient reaſon to heſitate in the opinion, that by 
ſoch union of the two limitations, the ſon took 
an eſtate fail in the lands not comprifed in the 
truſt, for raiſing the mortgage debt; and as to 
the ſaid two cloſes, if, inſtead of conſtruing the 
deviſe to the truſtees as a chattel intereſt only, 
we conſider the inheritance as paſſing to them 
for the purpoſes of the truſt, then, I conceive, 
the ſubſequent direction to pay the rents and 
profits to him for life, gave him the equitable 
eſtate, ſubject to the payment of that debt; for 
though the payment of ſuch rents to him is 


directed to be from and afier ſuch mortgage 
ſhould 
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ſhould be diſcharged ; yet as that (if the fee 
paſſed to the truſtees) gave no particular elate 
upon which the ſubſequent limitations might 
enure as remainders, and as an executory deviſe, 
it ſcems too remote, becauſe the . antecedent 
truſt might exceed the period to which executory 
limitations arc reſtrained. 1 rather conſider ſuch 
ſubſequent limitations as giving the preſent 
equitable intereſt, ſubject only to the ſaid. truſt, 
for payment of the ſaid debt, as in Bagſhaw 
v. Spencer, 2 Atk. 578. And I conlider the 
directions to the truſtees, for payment of the 
rents and profits to the ſon, during his life, as 
tantamount to a deviſe of the equitable eſtate 1a 
the lands to him, for life, as in Garth v. Baldwin, 
2 Vez. 646. And if the legal eſtate therein be- 
came veſted in the truſtees, under the firſt de- 
viſe to them, for the purpoſes of the truſt, the 
ſubſequent deviſe to the heirs of the ſon, law- 
fullv begotten, I conceive, was only an equitable 
or truſt eſtate, and, conſequently, capable of 
uniting with the ſon's preceding equitable eſtate 
for life in the ſame cloſes. But ſuch limitations 
of the ſaid cloſes being mere equitable eftates, or 
truſts, under this latter conſtruction, their nion 
might be prevented by circumſtances expreſſing 
the teſtator's intent, that the heirs, &c. ſhould 
take by purchaſe, which would not be ſtrong 
enough to control the rule for conſtruing it an 
eſtate tail in ſimilar limitations of the legal gate. 


Now, 
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Now, the expreſſions that ſeem moſt to imply 
ſuch an intent here, are the words, for ever, 
fubjoined to the words, heirs of my ſon lawfully 
begotten, and which rather indicate the intent, 
that ſuch keirs ſhould take tbe fee in remainder, 
and the legacies of —— 4. to the ſon of A., and 
children of C. A., payable at the end of four 
years after the deceaſe of the teſtator's ſon, if he 
died without beirs of bis body, which ſeems to 
afford ſome ground for the inference, that the 
teſtator, by his ſon's dying without heirs of his 
body, meant iſſue living at the time of his deceaſe, 
However, neither of theſe circumſtances appear 
to me to amount to a plain expreſſion er neceſſary 
zmplication of ſuch intent, which Lord Hardwicke, 
in the caſe of Garth v. Baldwin, 2 Vez. 655., 
held requiſite to warrant a deviation in the con- 
ſtruction of truſt limitations, from the rules of 
conſtruction in legal limitations. And I know of 
no inſtance of the rule, in Shelly's caſe, being 
controlled, even in the caſe of truſt limitations, 
by circumſtances ſo flight as thoſe which occur 
in the preſent caſe. In Bagſhaw and Spencer, 
the inſertion of truſtees, to ſupport contingent 
remainders, was a plain expreſſion, as well as 
clear implication, that there ſhould be ſuch re- 
weinders ; and therefore that caſe ſeems to be no 
authority here. 


Upon the whole, therefore, it ſeems, that 
the ſon took either a legal or equitable eſtate 
tail 
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tail in the π] o cloſes, ſubject to the truſt, and a 
legal eflate tail in the reſidue of the lands, and 
that he may, by a recovery, bar the eſtate tail 
and remainders ; to which end he may, by leaſe 
and releaſe, convey the lands to, and to the uſe 
of ſome perſon, and his heirs, for making him 
tenant to the præcipe, for ſuffering a recovery, 
in which the ſaid tenant ſhould vouch the ſaid 
A. the ſon, and he vouch over the common 
vouchee, and the deſired uſes of the recovery 
may be declared in the deed of releaſe. 
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THAT a deviſe to A, and his heirs 
lawfully begotten, gives an eſtate tail. 


Tuts caſe appears to me of a very diſputable 
complexion. The limitation to A., and his heirs 
lawfully begotten, would, I concsive, in a deed, 
have given him an eſtate in fee-ſimple, from the 
omiſſion of words expreſſing of whoſe body ſuch 
heirs were to proceed. But, in wills, the ſame 
ſtrictneſs of expreſſion is not requiſite; for the 
words, of his body, are frequently ſupplied in 
conſtruction; and Lord Coke tells us, that if a 
man, by his laſt will and teſtament, deviſe lands 
to a man, and to his heirs male, this, by con- 
ſtruction of law, is an eſtate tail; the law ſup- 
plying the words, © of his body ;” vide Co. Litt. 
27. a. And, conſidering the progreſs which our 
courts have fince purſued, in the liberality of 
conſtruing wills, according to the apparent in- 
tent, I rather incline to think the words, © /aww- 
« fully begotten,” annexed to the word, * beirs,” 
in this caſe, may influence the conſtruction to an 
eſtate tail, becauſe thoſe words, unleſs meant of 


11 the 
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the body of the deviſee, would be quite nuga- 
tory ; for the word beirs, in its general applica- 
tion, includes legality of generation of ſome 
body; but thoſe words are uſval in the limita- 
tion to a man's ſpecial heirs, that is, heirs of his 
body ; and if, in a deviſe to a man, and his 
+ heirs male, the law ſupplies the words, “ of bis 
« body,” why ſhould it not, in a deviſe to him, 
and his heirs lawfully begotren, equally ſupply 
the ſame words, ſceing that the words, *© /aw- 
« fully begotten,” ſeem as much to point at iſſue 
of the deviſee in the one caſe, as the word male 
does to his i/ue male in the other? In the caſe 
of Church and Wyatt, Moor 637. there was a li- 
mitation of the ſame nature; but as it was fol- 
lowed by a limitation over, on default of iſſue, 
| do not think it an authority in point; but, 
upon the ground I have above noticed, my 
opinion rather inclines in favour of the conſtruc- 
tion of an eſtate tail, though the caſe appears to 


me too dubious te be the ſubject of any con- 
fident opinion. 
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THAT the following limitations give an 
eſtate tail : 


A., by will, ſays, © I give and deviſe to B., his 
& heirs and aſſigns, for ever, all my lands 
ce at C., being copybold ; and in caſe the 
« faid B. die, and leave no ifſue of his 
* body lawfully begotten, then I give the 
= {ame premiſes unto his heirs and afſigns, 
« for ever.“ 


I am of opinion, that under the deviſe to B., 
above ſtated, he took an eſtate tail in the lands 
thereby deviſed to him. The firſt limitation 
would have given him the fee-ſimple, had it 
reſted there; but the limitation over, in caſe of 
his dying, and leaving no iſſue, I conceive, ſhewed, 
that, by heirs, in the firit deviſe, the teſtator 
meant . beirs of the body, and reduced the gene- 
rality of the firſt deviſe to an elate tail; vide 
Cro. Eliz. 525. Cro. Fac. 290. Com. Rep. 539. 
And though the words here are, dying and 

leaving 
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leaving no iſſue, that, it ſeems, makes no differ- 
ence in ſuch a limitation of real eftates, though 
ir would, in a bequeſt of perſonal, be con- 
ſtrued to mean, dying without iſſue ben living, 
in order to give effrct to the limitation over, 
as an executory deviſe, which, incaſe of per- 
ſonal property, would otherwiſe be void; vide 
Forth v. Chapman, 1 P. Wms. 663. Walter 
v. Drew, Cum. Rep. 373. And as to the word 
efigns, in the firſt deviſe here to ., that, I 
conceive, will not alter the caſe. It is a word 
of courſe included in the extent of the limit- 
ation to tbe heirs, if not mentioned, and muſt 
be ſubject to the conſtruction of the word 
heirs. Beſides that, a tenant in tail may ef- 
fectually aſſign for his own life, and, by means 
of a recovery abſolutely in fee. But, abſtracted 
from this mode of ſatisfying the word aſſigns, 
any implication from that word can be of no 
weight, when oppoſed to the general rule, that 
a limitation , ſhall not operate as an executory 
deviſe, but where the deviſee cannot take in any 
other way; vide Falter v. Drew, above cited. 
And therefore, I conceive, that B., as tenant in 
tail of the lands in queſtion, is capable of barring 
the remainder to D., by a recovery in the Lord's 
Court, or other means uſual in the manor, for 
barring eſtates tail. 


* THAT 
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THAT: the following deviſe gives an 
eſtate for: life, remainder in fee in 
gay; Tn py pea ns - 


A. B, by will, in ey, ia ec I deviſe to my 
« ſon G. B. a tenement at X., for the 
« term of his natural life; and, after his 
c deceaſe, to the iſſue of his body, and 
« their heirs for ever; but, in caſe the ſaid 
% G. B. ſhall die, leaving no iſſue, then, 
« and in ſuch caſe, I give the ſaid tene- 
« ment to C., the wife of T.D., her heirs 
« and aſſigns for ever.“ 


G. B. the deviſee, T. D., and C. his wife, levied 
a fine, in 1728, of the tenement, to the uſe 
of G. B. in fee. G. B. the deviſee at that 

time had two ſons. 


Iux above caſe, like all others which depend 
entirely on conſirudion, ſeems to admit of differ- 
ent opinions. I think it may poſũbly be the 

. ſubject 
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ſobject of four different conſtructions: Firſt, 
That G. B., the ſon and deviſee of A. B. the 
teſtator, in 1727, took an eſtate tail under his 
father's will, by mplitation, from the words, and 
in caſe he ſhall die leaving no iſſue, and taking the 
words, and their beirs for ever, ſubjoined to the 
words, iſue of his body, as meaning beirs of rhe 
body, or iſſue of ſuch iſſue, and, confequently, 
as ſurpluſage, being, in that ſenſe, included in 
the preceding. But, to this opinion, I cannot 
accede, the eſtate being expre/sly limited: to him, 
and there being a limitation, extending, as 1 
conceive, to all his iſſue, and ſo leaving no oc- 
caſion to raiſe him an eſtate tail by implication, 
to ſupply any defect in the former limitation, by 
carrying the lands to any iſſue not compriſed in 
that former limitation; and the ſuperadded 
words, their beirs, ſhewing, that the teſtator in- 
tended the inheritance ſhould veſt in the iſſue, 
and not in the anceftor. Secondly, That he took 
an eſtate for life, remainder to his iſſue in tail, 
and not in fee, conſidering the words, in caſe be 
ſhall die without iſſue, as reſtraining the words, 
their heirs, annexed to iſſue of his body, to 
ſignify heirs of their bodies, i. e. ſuch heirs as 
ſhould be iſſue of his body. But ſuch a con- 
ſtruction, I conceive, would be too ſtrained, and 
far fetched, the words of implication not relating 
to the ſame perſon, as the words of limitation, to 
be abridged thereby ; for the former, viz. if = 
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die witbaut iſſue, . refer to G. B. himſelf; the 
latter, namely, tbeir beirs, relate to his iſſue; 
and I do not remember to have met with any cafe 
where a limitation over, upon failure of iſſue, 
has been held to abridge a preceding limitation 
to heirs, generally, but where btb referred to 
the /ame perſon. . Thirdly, That he took an eſtate 
for life, xemainder to his iſſue in fee; which te- 
mainder veſted in ſuch iſſue immediately, if born 
at the deceaſe of che teſtator (as I preſume was 
the caſe, in reſpe& of one of the ſons. at. leaſt, 
from the ſhort interval between the date of the 
will and that of the indenture, leading the uſes 
of the fine, at which time, it is ſtated, that C. 
the deviſee for life had iſſue two ſons) ; and, if 
not then born, to become vefted in ſuch iſſue, at 
their births reſpeFively, ſubject to be determined 
or defeated, by the executory limitation over to 
C., upon G. the deviſee for. life leaving no 
iſſue living at bis decegſe. Now this ſeems to be 
the effect of the deviſe, if we. give every part of 
ic, its literal operation, in the order in which it 
18 penned ; for, firſt, here is a deviſe to G. for 
life, then a remainder to his iſſue and: their 
beirs., * his, would give an, immediate re- 
mainder in fee to ſuch. iſſue, as they came is 
e wen comes the limitation over, upon his 
dying, without. leaving iſſue, which, in that 
event, defeats the fee before given to the iſſue; 
for though the words, die without leaving iſſue, 

are 
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are not generally, in reſpe& to real eftates, con - 
ſtrued to mean iſſue then living, but ſignify a2 
general failure of iſſue at am time, the preceding 
limitation to the ĩſſue being in fee, i.e. to them and 
their heirs ; and therefore, the words, not leaving 
iſue, muſt be confined to ſignify, not leaving 
iſſue living at G. “'s deceaſe; ſo that the fee 
given to the iſſue was only defeaſible by the 
executory limitation over to C., in that event, 
and remained fixed indefeaſibly, if G. left any 
iſſue behind him. Now, under this conſtruc- 
tion, I apprehend, that the remainder in ſee, 
being veſted in the ſons at the time of levy ing 
the fine (for, I conceive, they both took equally 
under the deſeription of iſſue, according to the 
opinion of Powell, 1 Lord Raymond 206., and 
of Lord Keeper, 2 Yern. 545.), it was not barred 
or affected by it; but, on G.'s deceaſe, his two 
ſons became entitled, equally between them, as 
joint tenants in fee; and G. the deviſee for life 
had no right to diſpoſe of it by his will; and if 
his eldeſt did nothing to ſever the joint te- 
nancy, then, upon his death, the whole ſurvived 
to his brother in fee, unaffected by the will of 
ſuch eldeſt fon; and that brother is, in ſuch 
caſe, now accordingly entitled, and not his 
brother's widow. But I think the objections to 
this conſtruction are, that it gives the eſtate to 


the iſſue, before the teſtator intended they ſhould 
N 3 take 
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take any eſtate at all, and, indeed, eventually, 
to ſuch iſſue to whom the teſtator ſeems not 
to have intended it; for, by giving the eſtate to 
C. D., in caſe of his fon's not leaving iſſue, it 
ſeems clear, that the teſtator did not intend that 
any iſſue of his fon ſhould take, that was not 
living at his (the ſon's) deceaſe; and ſuch iſſue 
could not poſſibly be aſcertained during his life. 
And, to remedy this inconſiſtency with the 
reſtator's intent, which ariſes from ſuppoſing the 
remainder 1 ve/ in any of his ſon's iſſue, during 
his life, we are under the neceſſity of conſider- 
ing it liable to diveſt again; and, by ſo doing, 
we ſubject the eſtate to an unneceſſary veſting 
and devefting. Nor would that even anſwer the 
defired end; for ſuppoſing G. to have had two 
ſons, and the remainder in fee being vefled in 
both equally, either of them had done any act 
to ſever the joint tenancy, and died; without 
iſſue in his father's lifetime, and the other ſon 
had ſurvived the father, in that caſe, as C. did 
not die without leaving iſſue, the deviſe to 
C. D. would, of courſe, have failed, and the 
title to the fee, in one moiety, before veſted in 
the deceaſed ſon, would be thereby eſtabliſhed 
and fixed, indefeaſibly, in the repreſentatives of 
the deceaſed. ſon, contrary to the evident in- 
tention of the teſtator, who meant it only for. 
i iſſue ſurviving G. Beine that this con - 

5 ſtruction 
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ſtruction would make the deviſe over to C. 
operate as an executory deviſe, defeating the re- 
mainder in fee, ſuppoſed ro become veſted in 
the iſſue, inſtead of conſtruing it a contingent 
remainder expectant on G.'s life eſtate, agree- 
able to the general rule, that no deviſe ſhall 
enure as an executory deviſe, where there is a 
preceding freehold to ſupport, and it is capable 
of taking effect as a remainder. Noa theſe 
objections to the conſtruction laſt mentioned, 
incline me to prefer that which I am now 
about to mention. Fourthly, That G. took an 
eſtate ſor life, remainder in contingency with 
double aſpect, namely, to G.'s iſſue in fee, if 
he ſhould leave any iſſue at his deceaſe; if not, 
then to C. D. in fee. This ſeems clearly the 
purport and ſubſtantial effect of the deviſe; for, 
as I ſaid before, it appears that the teſtator, 
by giving it to C. D. in fee, in caſe his ſon 
left no iſſue, meant only to give it to ſuch iſſue 
as ſhould ſurvive bis ſon, and not to any iſſue that 
might die in his lifetime. 


Upon the whole, therefore, though I think 
it a very diſputable caſe, my opinion inclines 
in favour of the laſt mentioned conſtruction ; 
and if that be the true one, it follows, that 
G. the deviſee for life, by his fine, deftroyed 
the remainder to his iſſue, (conſidering it, as 
I ſaid _ delore, not veſted, but contingent, during 

EN oo his 


184 CASES, and Qp1NJONS» 


his life, as having, for, us object, only [iſſue 
Surviving bim,) and thereby acquired the, do- 
minion over, the ee, lo As, to be thereby en- 
will | it (in that caſe) paſſed. to his — o 


as to entitle her to it in excluſion of G. 's bro- 
ther E. 


* * | [ 
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| THAT the following deviſe gives 


eſtates for life, remainder in fee in 
contingency, with a double aſpect. 


4, by will, ſays, © I deviſe wy lands and he- 


cc 


cc 


«c 


cc 


reditaments unto my nephew and niece 


B. C. and D. his wife, to hold the ſame 
unto the ſaid B. C. and D. his wife, 
and their aſſigns, for their natural lives, 
and the life of the longeſt liver of them; 
and from and after the death of the 
longeſt liver of them, then I deviſe the 
ſame unto the child and children, whether 


« male or female, of the body of the ſaid 


cc 


cc 


cc 


cc 


cc 


cc 


cc 


« for ever.“ 


B. C., on the body of the ſaid D. his 
wife begotten, or to be begotten, equally 
to be divided between them, if more 
than one, ſhare and ſhare alike, as tenants 
in common, and not as joint tenants, 
and their heirs for ever; and, for de- 
fault of ſuch iſſue, I deviſe the ſame he- 
reditaments unto the ſurvivor of them 
the ſaid B. C. and D. his wife, and 
the heirs and aſſigns of fuck N | 


1; 
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Note.— The will was made in 1755, and 
proved in 1759. At the time of the 
teſtators making his will, and at his 
death, there was living one child E., a 
fon of B. C. and D. his wife, who was 
the only ifſue of the marriage. E. died 
in 1763, and B. C. died in 1764. D. 
married again, and ſettled the eſtates, 
and died in 1768, 


Unnetx the circumſtances ſtated in the above 
caſe, I am apprehenſive that the remainder in 
fee, of the premiſes deviſed by A. s will, ex- 
pectant on the eſtate for life therein deviſed to 
B. C. and his wife, for their lives, did not ab- 
falutely veſt in their ſon E., as he died in the 
lifetime of both his parents. The limitation to 
the child and children, is to them expreſsly ia 
fee; conſequently, the ſubſequent words, in de- 
fault of ſuch iſſue, could not be meant to intro- 
duce a remainder, after an eſtate tail in the 
children, but muſt mean, in default of a child 
of B. C. and his wife; but this, if taken ab- 


ſolutely, without reference to ſome future pe- 
i riod, 
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riod, was an event the teſtator knew could not 
happen, as they had a child living, as well at 
the time of his will, as of his deceaſe. He muſt, 
therefore, have meant default of ſuch iſſue, at 
ſome future period; that is, either at the deter- 
mination of the antecedent eſtate, from which 
the limitation to the children was taken up, or 
elſe at the death of the father or mother firſt 
dying, when the number of children would be. 
ultimately decided. I think the latter period 
is pointed at by the alternative limitation, to 
the ſurvivor of the father and mother, in default 
of ſuch iſſue. The probable conſtruction of the 
limitation, as directed by the circumftance of 
there being (to the teſtator's knowledge, I con-. 
clude) a child in eſſe, at the time of the will, 
and at the teſtator's death, ſtrikes me as a de- 
viſe to Mr. C. and his wife, for their lives, re- 
mainder in contingency, with double aſpect, 
viz. to their child or children, living at their 
deceaſes, or at leaſt, at the deceaſe of the parent 
dying firſt, in fee; and, in default of any ſuch 
child, then 'to the ſurvivor of the parents, in 
fee. The teſtator's uſe of the word begotten, ex- 
preſſes his contemplation of the child then in 
being, and, conſequently, ſhews, thar, by the 
ſubſequent limitation over, in default of ſuch 
iſſue, he could not mean the event of a total 
failure of children at ſome future period, either 
that when the preceding eſtates were to deter- 
mine, or that where the perſon to whom the al- 


ternative 
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tetnatiue ſuhſtitionary hñmitation is made, be. 
came aſcertained, uz. the ſurvivor of the pa- 
rents; and, ſuppoſing the deviſe to have veſted 
in the child, yet, 1 think, it muſt have done fo 
ſubjze& to an executory limitation to the ſur- 
vivor of the parents, to take effect on failure of 
ſuch. child at one of theſe periods. The exiſt- 
ence ot a child at the teſtator's deceaſe, and the 
nature of the limitation to the children, in fee, 
combine in rendering it impaſſible to give the 
alternative limitation to the ſarviver of the pa- 
rents, for default of ſuch iſſue, any chance for 
effect without poſtponing the abſolute and in- 
defeaſible veſting of the fee in any child, till 
ſome ſuch period as I have mentioned. The 
| referring it to the time of the teſtator's deceaſe 
would not do it, but leave the ſubſtitutionary 
limitation abortive in the moment of the will's 
taking effect. That the teſtator, by the limitation 
m default of ſuch iſſue, intended to provide for 
the event of ſome failure of children of B. C. 
and his wife, I think, ſcarcely admits of diſpute; 
he could not mean the event of there never 
being any ſuch child, which he knew was pre- 
cluded by the exiſtence of a child at the rime of 
his will, and his death; he muſt, therefore, 
have meant a -failure at ſome future period ; 
and, as the caſe affords the two probable pe- 
riods I have noticed, I rather incline to think, 
that as there was a failure of children at botb 
theſe. periods, the limitation to the ſurvivor of 
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the parents, which, I think, reſerable to ſuch 
failure, took effect; and, conſequently; that D., 
vpon her huſband's deceaſe, took the: eſtate ĩa 
queſtion, in fee, (ſuppoſing no act -previouſly 
done to deſtroy the contingent remainder to the 
ſurvivor of herſelf, and huſband,) and, conſe- 
quently, that ſhe was capable of ſertling it, - as 

ſhe did by the ſettlement on her ſecond mar- 
riage. Bur though this is the tendency of my 
opinion, yet I cannot conſider the caſe fo clear, 
as to deter the preſent claimant from his pro- 
poſed attempt to recover the lands. The caſe 
may probably ſtrike the court in a different 
light from that in which I view it. Its analogy 
to the caſe of Thickneſs v. Liege, in the Houſe of 
Lords (7 Browne's Caſes in Parliament, 223.), 
may poſſibly, in my mind, exceed its juſt limits, 
In that caſe there was a bequeſt of the reſidue 
of the teſtator's perſonal eſtate, amongſt his 
daughter's iſſue, after her death, upon the 
youngeſt attaining the age of twenty-one years, 
the intereſt being given to the daughter for 
life, if ſhe ſurvived her huſband; and if his 
daughter died without any child, or the youngeſt 
ſhould not attain twenty-one, and none of them 
left iſſue, then to other perſons; and it was 
held, that nothing veſted or became tranſmiſ- 
ſible in a child who attained the age of twenty- 
one years, and died in the mother's lifetime ; 
one ſtrong ground of which deciſion appears to 


| have been, that as the teſtator's daughter bad a 
$ child 
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child born and living at the time when the 
teſtator made his will, he could not mean, by 
bis daughter's dying without any child, dying 
without ever having had any child; but muſt 
mean, without any ehild living at ber deceaſe ; 
and, conſequently, on her death without leaving 
a child, the ſubſequent limitation took effect“. 


— — 


® The claimant abided by this opinion, and never 
brought his ejectment. 
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THAT a deviſe of lands to one, ki 
heirs and affigns for ever, when he 
arrives at twenty-one years of age, 
will not veſt in the deviſee under that 
age, unleſs the deviſe be accompanied 
with ſome intermediate diſpoſition of 


the eſtate, or of the rents and Profits 
thereof. 


A. ſays, in his will, „“I give and deviſe to my 
te coulin B. the lands at L., to him, his 
te heirs and aſſigns for ever, when he ar- 
e rives to twenty-one years of age.” 


B. died under twenty-one. 
SSP 


Poss1BLY the caſes of Boraffon, 3 Co. Rep. 19. 
Taylor v. Biddulph, 1 Eg. Caf. Abr. 188. Manfſ- 
field v. Duggard, Ibid. 195. Goodtitle v. Whitby, 
I Burr, 228. (in all which caſes a deviſe to one 
after his attaining, or when he ſhould attain, 
twenty-one years, was held to veſt immediately 
in ſuch deviſee, and to deſcend to his heirs, 

9 notwithe 
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notwithſtanding his dying under that age), may, 
by ſome, be conſidered and urged as authorities 
for a like conſtruction in this caſe, and as 
grounds for an apinion. that «© when be arrives 
22 10 twenty-one years” relate only to the time 
when A. B. was to take the eſtate in poſſeſſion, 
but that it veſted in him immediately upon the 
teſtator s deceaſe. And I ſhould have been of 
this opinion, had there been any intermediate 
deviſe or diſpoſition of the eſtate, or the rents 
and profits thereof, during the minority of A. B., 

as there was in every one of the caſes cited above; 


and which appear to have been determined ypon 
that _ circumſtance. 


Thoſe eee nothing elſe, in effect, than 
a deviſe of a particular eſtate in poſſeſſion, during 
the minority of a certain perſon, remainder to 
that perſon in fee; where the deviſe to ſuch 
perſon, being limited to take effect when, or 
after the period to which the particular pre- 
ceding eſtate was limited to extend, was held to 
create no more of a contingency, nor occaſion 
any more ſuſpenſion of the freehold in the mean 
time, than in the common caſe of a leaſe for 
years ; and, after the end of the term, then re- 
mainder over; in which caſe the remainder veſts 
immediately. This was the expreſs ground of 
the decifion in Boraſton's cafe, which ſeems to 

have ruled all the ſubſequent ones; and the 
general poſition laid down by the court in the 
caſe 
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caſe of Goodtirtey. Whitby was, that when an 
ablolute property in lands is given, and à partie 
tular intereſt in the mean time; until the deviſee 
comes of age, the particular intereſt operates only 
as an exceprivh our of the deviſewhich is ſo made 
ſubje& to it. But, in the preſent "cafe; chete i$ 
no intermediate diſpoſition of the eſtate in queſtion, 
or the profits thereof, till the coming of 'age of 
4. B., when the eſtate was \deviſed' to him; 
which diftingvithes this caſe from the eaſes above 
cited, Here is no preceding eſrate upon which 
the deviſe in queſtion can be confidered to de- 
pend, and become ' veſted as 'a' remainder, to 
take effect in poſſeſſion at a future period; no 
intermediate intereſt mentioned, ſubject to which 
it may be conſidered to depend, and" become 
veſted as a deviſe of the abſolute ptoperty. It 
ſeems to be à diſpofition incapable” of taking 
effect until A. B.'s attaining his age; and it fol- 
lows, that as he never attained that age, it could 
not take effe& at all. And if it ſhould be urged, 
that here being a deviſe to him and his heirs, 
followed by the words, when he arrives to twenty- 
ene years of age, the latter words. ſhall be con- 
ſidered only to denote the time when he is to 
become entitled to the poſſeſſion ; the queſtion is, 
Who ſhall have the poſſeſſion in the mean time? 
for it muſt be either the deviſee himſelf, or the 
heir of the teſtator. The deviſee cannot be 
entitled thereto, if we pay any regard, or allow 
any ſort of effect, to the words, when be ar- 
0 rives 
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rives to twenty-one years of age, And if we 
admit the heir of the teſtator to be entitled 
thereto, then we deſtroy the ſuppoſition of the 
eſtate's being veſted in the deviſee ; for the heir 
of the teſtator could not poſſibly be entitled (as 
ſuch) under any intereſt vefed in the deviſte. 


Upon the whole, for the reaſons above noticed, 
I incline to the opinion, that the eſtate could not 
veſt in A. B., till his attaining the age of twenty- 
one years; that the rents and profits, in the 
mean time, belong to the heir at law of the 
teſtator, as an intereſt in his real eſtate undiſpoſed 
of; and that as the deviſee did not live to attain 
his age of twenty-one years, nothing became 
veſted in him, but the deviſe to him failed in 
event, and, conſequently, that the teſtator's heir 
at law is entitled thereto, as undiſpoſed of, 
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UPON a deviſe to the right heirs of 
the teſtator, his ſon excepted. 


C. B., by will, ſays, After the deceaſe of my 
« wife, I deviſe to the eldeſt ſon of my ſon 
« B., begotten or to be begotten, all my 

cc eſtates in ——, for his life; the ſecond 
« ſon, all my eſtates in the county of ——, 

& for his life, and ſo on, in the ſame man- 
tc ner, to all the ſons my ſon may have; 
« if but one ſon, then all the real eſtates to 
« him, for his life ; and, for want of heirs 
tc in him, to the right heirs of me the ſaid 
ce C. B., for ever, my ſon excepted, it 
te being my will he ſhall have no part in 
« my eſtates.” 


The teſtator died, leaving his ſon B. and four 
daughters. Upon a deviſavit vel non, a 
verdict was given in favour of the will 
above ſtated; and, in a cauſe in the Court 
of Chancery, it was decreed, that the rents 
and profits of the teſtator's real eſtates be- 
| longed to his ſon, as a reſulting truſt, un- 

til he ſhould have a ſon, 


O2 The 
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The ſon ſuffered a recovery, deviſed the Hick 
away from his ſiſters, and afterwards died 
without ever having had a child. 


'Ters is certainly a caſe of conſiderable gifs” 
culty, inſomuch that 1 deem it impoſhble to 
form or come at any ſatisfactory © opinion, upon it. 
The devife i is here taken up. from the deceaſe of 
the wife, without any preceding eſtate being 
limited to her, or any body elſe, as I am in- 
formed, to ſupport. the limitations to the fons 
of B., the reſtator's ſon, as remainders. There- 
fare, as no ſuch ſon was #1 e at at the reſtator's 
deceaſe, theſe limitations muſt enure as execv- 
tory deviſes, as in F v. Hopkins, Caf. temp. 
SS. | 


The utmoſt extent of any of theſe limita- 
tions appears to have been, an eftace rail ariſ- 
ing by implication on the laſt limitation to one 
ſach' fon, (if but one,) for bis life; and, for 
want of beirs in him, to the right heirs of the 
teſtator, excepting his ſon; for this limitation 
over, to any perſon in any ſhape anſwering the 
deſcription of heirs of the teſtator, confined the 
preceding words, and for want of heirs of bim, to 
beirn of bis body ; for there could be no * 

0 


- 
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of heirs general, whilſt any perſon exiſted ca- 

pable of anſwering, in any degree, or under any 
exception, the deſcription of heirs of the teſta- 
tor: ſo that the effect of the limitation appears 
to be an executory deviſe to a futute ſon of B., 
and the heirs of his body ; and, in default of 
ſuch iſſue, to the teſtator's right heirs, excepting 
his ſon ; which limitation to his right heirs, if 
unaccompanied with the exception, would clearly 
have been a nullity in effect, as giving the heir 
only what he would have taken paramount the 
will, by his better title, deſcent, 


But here, the expreſsly excepting out of the de- 
ſcription of right heirs the only perſon who, if 
living, could be right heir, accompanied with the 
politive declaration of the teſtator's will, that his 
ſaid ſon ſhould have no part of his eſtates, &c, 
amounts to an expreſs declaration by the teſtator 
himſelf, that he did not uſe the words, right beirs, 
in their technical legal ſenſe, but uſed them in a 
qualified or reſtrained ſenſe, to diſtinguiſh and 
denote perſons to whom he meant to deviſe the 
eſtates, from and in excluſion of his fon, who was 
his right heir in the unexcepred proper technical 
ſenſe of the word; for the exception itſelf ex- 
plains who theſe perſons were, namely, ſuch as, 
excepting the ſon, or ſuppoſing him out of the 
way, would anſwer that deſcription, To be ſure 
there is an apparent inconſiſtency in limiting an 


eltate to one's right heir, excepting the perſon 
0 3 alone 
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alone anſwering and filling that deſcription, ag 
if it were to one's right © heir, excepting one's 
right heir ; but this only proves, that the teſtator 
did not mean to uſe the words, right heirs, in 
the ſenſe, from which ſuch a contradiction and 
abſurdity muſt flow, but only to denote ſuch 
perſons as would anſwer the deſeription, if the 
excepted perſon were out of the way. There 
ſeems to be no way of giving any effect at all to 
this ultimate deviſe, without ſuch a conſtruction, 
which brings us to the point of the greateſt 
difficulty, namely, whether the words, right 
beirs, may, under ſuch an explanation or quali- 
fication, as ariſes from the exception of the per- 
fon who is actually the right heir, be uſed to 
denote perſons not actually right heirs? I think 
the caſe of Walker v. Snow, Palm. 359. fo far 
as it goes, is an authority in the affirmative of 
this queſtion; in which caſe, upon a convey- 
ance of lands to the uſe of the grantor for life, 
remainder to his ſons ſucceſſively till the fixth 
ſon, in tail, remainder to the right heirs male 
of the grantor, to be begotten after the fixth ſon ; 
this laſt limitation was held to be a contingent 
remainder, though it is clear ſuch ſon could only 
be right heir male of the teſtator, excepting his 
fix firſt ſons, and their iſſue male; that is, after 
the removal of, and ſuppoſing the preceding ſix 
ſons, and their iſſue, out of the way; nor do 1 
N that the decree under which B. re- 


ceived 
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ecived the rents, during his life, at all in- 
fluenced or affected this queſtion ; for although 
the teſtator put a negative on his receiving any 
part of the rents of his eſtates, yet, ſo far as the 
teſtator ſubſtituted no body elſe in his place to 
receive the ſame, he muſt of neceſſity be entitled 
thereto, as undiſpoſed of; and as no diſpoſition 
is made antecedent to that to a ſon of B., the 
intermediate rents, till the exiſtence of ſuch ſon 
could be decided, were undiſpoſed of, no body 
could claim them from the heir, and of courſe 


the heir was entitled thereto, 


But, upon the death of B., the contin- 
gency on which the limitation, to a ſon of 
him, being determined, the perſon to whom 
the eſtate was limited over, in default of ſuch 
ſon and iſſue of his body, I conceive, took 
effect, if thoſe perſons are aſcertainable under 
the deſcription uſed by the teſtator ; and the law 
will admit of their taking under ſuch deſcrip- 
tion, That the perſons intended are aſcertain- 
able according to the apparent intent of the 
teſtator; that is, that he meant ſuch perſons as 
would be his right heirs, if his ſon were out of 
the way, as he has endeavoured to put him, by 
the exception; I think, there can be little queſ- 
tion; and that they may take under ſuch a qua- 
lified, reſtricted, or rather explained ſenſe of the 
words, right heirs, I think, the authority above 


cited, and alſo, in ſome degree, the ſeveral 
= caſes 
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caſes wherein a perſon has been admitted ta 
take under the delcription of heir ſpecial in the 
lifetime of the anceſtor, or in the lifetime of an 
Zeir general, (in either of which caſes, the de- 
ſcription of heir, in its technical ſenſe, was in- 
applicable,) may be urged as authorities; and, 
admitting the deſcription to have been ſufficient, 
the perſons deſcribed muſt take by way of exe- 
cutory deviſe, they taking after or in the place 
of a preceding deviſe, which was executory, 
and, conſequently, no act of the heir at law 
could bar them. Upon theſe principles, I 
think, the claim of the daughters of C. B. has 
a very probable foundation, ſuch as, were it my 
own caſe, I ſhould certainly think it incumbent 
on me to try, by an ejectment, againſt the de- 
viſees of their brother B. But though my opi- 
nion inclines, for the reaſons 1 have delivered, in 
favour of the daughters, yet the caſe appears to 
me to be of ſo new a complexion, that I cannot 
pretend to deliver, or mean to be underſtood, 28 


delivering my opinion with any fort of con- 
Aadence. 


UPON 
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" UPON the laſt-mentioned deviſe, * to 
ce the right-heirs of the teſtator, his ſon 
te excepted,” where the effect of thoſe 
words is conſidered in a different view. 


In the caſe laſt ſtated, one of the four daughters 
died, leaving children, and the ſurvivors, 
in conſequence of the preceding opinion, 
brought ejectments; and, in Michaelmas 

term 24th Geo. III., obtained judgment 

againſt the ſon's deviſee. They afterwards 
contracted for ſale of the eſtate; and the 
concurrence of the children of the deceaſed 
daughter being required on behalf of the 
purchaſer, it became a queſtion, Whether 
the ſhare of the deceaſed daughter was 
tranſmiſſible to her repreſentatives ? 


Tur queſtion, Whether the ſhare of the de- 
ceaſed daughter was tranſmiſſible to her child- 
ren? ſeems to me to depend entirely on the 
Il point, 
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point, Whether the deviſe to the right heirs of 
the teſtator, his ſon excepted, imported a te- 
nancy in common to the perſons anſwering that 
deſcription ? for it is very clear they could not 
rake as coparceners, as the exiſtence of the ſon 
abſolutely prevented their taking by deſcent, 
Their title muſt have been by purchaſe under 
the will, as perſons anſwering the deſcription of 
heirs at law of the teſtator, his ſon excepted; 
which deſcription operated as a defignatio perſone, 
applicable to ſuch daughters, who, if the ſon had 
been out of the way, (as the exception put him 
in reſpect to the lands ſo deviſed,) would have 
been heirs of the teſtator; and the judgment in 
favour of the three daughters has decided, that 
this deviſe veſted in the daughters (expectant on 
the preceding eſtates limited to their brother's 
. ſons, which, I conceive, could not exceed an eſtate 
tail at moſt) immediately on their father's deceaſe, 
and was not a remainder contingent to ſuch per- 
ſons as ſhould anſwer the deſcription of heirs at 
law of the teſtator, at the deceaſe and failure af 
ſons of his ſon B.; for, had it been ſo, the rever- 
fion, in the mean time, would have deſcended to 
ſuch ſon, and his recovery would have deſtroyed 
ſuch contingent remainders, and the fee diſchar- 
ged thereof would have paſſed by his will. I 
therefore conſider it as admitted, that the ſaid 
remainder became veſted in the four daughters, 
vpon the deceaſe of the teſtator, as perſons de- 

| ſcribed 
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ſeribed by the words, heirs of the teftator, bis 
fon excepted; and as the deviſe was to ſuch per- 
ſons for ever, it, of courſe, gaye them the fee. 


Now, as there are no words in that deviſe ex- 
preſſive of a tenancy in common, between or 
among the perſons thereby deſcribed, nor any 
thing in the nature of the eſtate deviſed to them, 
inconſiſtent with a joint eſtate, I do nor ſee 
what is to prevent their taking as joint tenants, 
in the ſame manner as if the deviſe had been 
to them by name; and if ſo, on the deceaſe of 
the one, without any diſpoſition of her ſhare, 
or any act by her or her liſters to ſever the 
joint tenancy, that ſhare ſurvived to her ſiſters, 
and was not tranſmiſſible to her children, The 
caſe cited from Croke Eliz. 431. appears to be 
directly in point ; for though it may be ab- 
ſerved that, in the caſe fo cited, the deviſe 
ſeems to have been to the dau hters by name, 
and their heirs, and not to them by the deſcrip- 
tion of heirs; yet that does not diſtiaguiſh it 
in effect from the preſent caſe; for whoever 
admits that it operated as a deviſe to the daugh- 
ters in fee, admits, I conceive, it was in effect a 
deviſe to the daughters, and their heirs, which 
would be exactly the caſe cited. The deviſe 
was 10 the right heirs of the teſtator, bis . 
excepted ; what was this but a deviſe to 

ons anſwering a certain deſcription, and hy 


13 ſame. 
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ſame in effect as if it had been to ſuch perſons 
for ever, had the teſtator ſaid to ſuch perſons for 
ever, as would be my heirs at law, if my fon 
were out of the way? I think it could hardly 
have been contended, that ſuch perſons could 
take otherwiſe than jointly, as they could not 
take by deſcent, on account of the exiſtence of 
the fon. The daughters were ſuch perſons, 
and therefore I think the concluſion extends to 
them. 


It does not appear to me that any differ. 
ence in the mode of deſcribing the objects of 
a deviſe, unleſs in caſe of heirs at law, which 
the daughters were not, can alter or vary the 
nature of the eſtate deviſed. A limitation (ex- 
cept in tail) to perſons, whether aſcertained by 
name, or other circumſtance of deſcription ap- 
plicable to them, I apprehend, makes them 
joint tenants, if there are no words to ſever the 
intereſt. In the preſent caſe there are none; 
and if they are to take in common, it muſt 
be by implication ; and if there is any ground 
for an implication cf that fort, I conceive, it 
mult be in the deſcription of heirs of the teſta- 
tor, Sc. that thereby the teſtator meant not 
only that the perſons anſwering that deſcription 
ſhould take, -but that they ſhould alſo take as 
if they were heirs. But this intent could not 


take effect, becauſe they could not take as co- 
parceners, 
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parceners z and to build one implication upon 
another, by arguing, firſt, that a deviſe in- 
plies, that perſons ſhould take as co-heirs in co- 
parcenary 3 and, ſecondly, that, from this im- 
plication, it is to be inferred, that becauſe they 
could not take as coparceners, they ſhould take 
2s tenants in common, ſeems to be running 
from implication into mere conjecture, and that 
too contrary to the implication from which it is 
ſuppoſed to proceed. If the deviſe to them as 
heirs implies any thing in reſpe& of their mode 
of taking, it muſt be, that they ſhould take ay 
heirs in coparcenary. This is inconſiſtent with 
their taking as tenants in common, and, conſe- 
ſequently, cannot imply that they ſhould take in 
common; and if the deviſe implies nothing in 
reſpe& to their mode of taking, they of courſe 
took as joint tenants. 


Upon the whole, therefore, it ſeems to me, 
that the ſiſters took jointly, and, conſequently, 
that the ſhare of the deceaſed ſurvived to the 
other two; and if ſo, the iſſue of the deceaſed 
fiſter are not neceſſary parties to make a title to 
a purchaſer, But, conſidering that this point 
may ſtrike other gentlemen in a different light, 
as it has done the counſel already conſulted on 
behalf of the purchaſer, I think ſuch purchaſer 
cannot be adviſed to take the title ſubject to 
the queſtion, and, conſequently, that, in or- 

der. 
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der to avoid it, he will act prudently in re- 
quiting the concurrence of the children of 
the deceaſed ſiſter in the conveyance, though 
I cannot, for the reaſons I have mentioned, 


conſider them as. entitled to their mother's 
ſhare. 


| 
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THAT the remainder limited by the 
following deviſe is not contingent, but 
veſted : 


A., by will, ſays, “ IT deviſe to my eldeſt ſon 
c B. my eſtate called A., to hold the ſame, 
« and to take the rents thereof for his own 
« uſe, until my ſon C. ſhall attain the age 
« of twenty-one years, in caſe my ſaid ſon 
te C. ſhall fo long live; but, if my ſaid 
« ſon C. ſhall die under age, and without 
te iſſue, then to hold the ſame as afore- 
te ſaid, until my ſon D. ſhall attain his 
« age of twenty-one years; and from and 
« immediately after my ſaid ſon C. ſhall 
« attain his age of twenty-one years, then 
« I give my faid eſtate called X. to my 
« ſaid ſon C., his heirs and aſſigns, for 
« ever; but in caſe my ſaid ſon C. ſhall 
« die under age, and without iſſue, and 
« my faid ſon D. ſhall live to attain his 
ce age of twenty-one years, then I deviſe 
te the ſame to my ſaid fon D., his heirs and 
ce aſſigns, for ever.“ 


Hap 


* 
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Had the above caſe come before me in the 
firſt inſtance, and before it had been the. ſubject 
of any other opinion, or of any judicial deci- 
fion, I ſhould have been of opinion, that C.,; 
the teſtator's ſon, took 4 veſted eftate of inhe- 
ritance, ſubject to, and in remainder expectant 
on, the preceding chattel intereſt limited to his 
elder brother, till he, C., came of age, if he fo 
long lived. JA 


The general tenor of caſes (as obſerved by 
Blackſtone, in arguing the caſe of Denn v. Sal- 
terthwaite, 1 Black. Rep. 320.), ever ſince 
Boraſton's caſe, 3 Co. 19., are [ſtrong to this 
purpoſe. Some of theſe caſes have been where 
the firſt limitation was for the benefit of other 
perſons than the deviſee of the inheritance; in 
others, the particular intereſt firſt JIimited has 
been in truſt for him. The preſent caſe is of 
the former deſcription, and, I think, on that 
very ground, is the ſtronger for the deviſee of 
the inheritance; becauſe clear of the objection, 
that a chattel intereſt for the bencfit of a de- 
viſee, feems inconſiſtent with an intent of his 
a taking 
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taking the veſted inberitance at the ſame time. 
The deciſions, however, have been in favour 
of the veſting of the inheritance in both caſes. 
It is true that, in the preſent caſe, the deviſe 
of the fee to C. on his attaining twenty-one, 
is not ab/olute, but the eſtate is given to his 
brother D. on C.'s dying under age, and with- 
out iſſue. 


But this circumſtance does not appear to 
me to take the preſent caſe out of the rea- 
ſon of the authorities cited in favour of C. 
Had the limitation over to D. been. abſo- 
lute, and made to depend on the only poſſible 
alternative to the event on which the eſtate is 
expreſsly limited to C, viz. C.'s dying under 
twenty-one; there might, perhaps, have been 
ſome ground to ſay, that the period of the eftate's 
veſting was poſtponed till the event of C.'s at- 
taining twenty-one ſhould be decided, as the 
diſpoſition then might have been conſidered as 
contingent, with a double aſpect; complete on 
one hand, if failing on the other. But the li- 
mitation to D. is not to take effect on the failure 
of the event on which the inheritance is ex- 
preſsly limited to C., and therefore is no com- 
plete alternative to or ſubſtitute for it, ſo as to 
warrant the conſtruction of the two limitations 
being hinged on one common contingency. So 
far from it, the limitation over to D. is on an 

P event 
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event which implies an idea, and, conſequently, 
intent, in the teſtator, that the preceding li- 
mitation to C. would be effectual, if he did not 
limit the eſtate over to D., in the event of C's 
death under twenty-one, and without iſſue. 
For if the teſtator had not conſidered the eſtate 
as tranſmiſſible to the iſſue of C., in caſe of 
his deceaſe under twenty-one, it was nugatory 
to connect the failure of ſuch iſſue with his death 
under age, as part of the condition on which 
the eſtate was to go over; and it ſeems clear, 
the eſtate could not, in that event, be tranſ- 
miſſihle to ſuch iſſue, to whom no deviſe thereof 
had been made, unleſs they could take by de- 
ſcent from their father. Can there be a doubt, 
that the teſtator intended the i/ue of C. dying 
under twenty-one fhould take? Would he 
have given it over to D., in the event of C.“ 
dying under twenty-one without iſſue, and have 
left it to deſcend to his own heir at law, if C. 
died under that age leaving iſſue? Could the 
teſtator entertain an idea, that C.'s iſſue, if not 
intended to take themſelves, ſhould prevent 
D.'s taking, when he deviſed the eſtate over to 
D. on C.'s death under age, and without iſſue * 
The latter part of the reſtriction is maniteſtly 
intended to prevent D.'s taking in excluſion of 
ſuch iſſue. If ſo, the intent is manifeſt, that ſuch 
iſſue ſhould take. Such iſſue, it ſeems, can- 
not take, unleſs we conſider the eſtate of in- 

heritance 
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heritance as veſted in C. The authorities in 
point warrant ſuch a conſtruction; and there- 
fore, I am of opinion, that it would pre- 
vail in the preſent. caſe. It follows, that I 
cannot advife 7, to proſecute the appeal in 
queſtion, 
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THAT a deviſe in truſt, for the firſt 
ſon of A., when he attained the age 
of twenty-five years, is not a con- 
dition precedent, which muſt happen 
to give effect to the ſubſequent limita- 
tions, but only a precedent eſtate, at- 
tended with ſuch limitations, 


J., by will, gave to D. and his heirs, his lands 


at Y., upon truſt, for his wife, for life; 
and after her deceaſe, and payment of an- 
nuities and certain debts, to convey the 
ſame unto and to the uſe of the firſt and 
eldeſt ſon of his couſin A., when ſuch firſt 
ſon attained his age of twenty-five years, 
in caſe his ſaid couſin ſhould have or 
leave any ſuch who ſhould attain his ſaid 
age of twenty-five years, for his life only, 
with remainder to truſtees and their heirs, 
to preſerve contingent remainders during 
his life; and after the deceaſe of ſuch firſt 
ſon, to his firſt and other ſons in tail-male, 
ſucceſſively ; and, for default of ſuch iſſue, 
to the uſe of the ſecond, third, and all and 

every 
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every other the ſon and ſons of the body 
of the ſaid A., lawfully to be begotten, 
ſeverally, ſucceſſively, and in remainder, 
one after another, in order of birth, for and 
during the term of his and their natural 
life and lives only, with remainder to 
truſtees to preſerve contingent remainders, 
with the like remainders to their firſt and 
other ſons in tail, with a preference of the 
elder ſucceſſively to the younger; and, in 
default of ſuch iſſue, to convey to B. for 
life, and to his firſt and other ſons in tail, 
remainder to C. and his firſt and other 
ſons in tail, remainder to A. in fee. 


. had one ſon living at the death of X, but 


who died under twenty-five, and he has 
no other iſſue. B. is living. C. is dead 
without iſſue. 


IT ſeems to me, that the limitation to A's 


ſon attaining the age of twenty-five years, may 
be underſtood as confined to his rt and eldef 
ſon, and not to mean, his firſt and eldeſt ſon at- 


taining that age. For the deviſe is to his r 
P 3 and 
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and eldeſt ſon, when ſuch irſt ſon ſhould attain 
| his age of twenty-five years. And though the 
words, in caſe his ſaid couſin ſhould have 
« any ſuch who ſhould attain bis ſaid age of 
« twenty-five years,” may be urged as extend- 
ing it to the firſt ſon attaining that age, yet, if 
we refer the word /ach to the ſon before nen- 
tioned, it will then be, of ſuch firſt ſon, and the 
limitation over to the ſecond and other ſons 
of A. is not attended with any ſuch reſtric- 
tion. This conſtruction, I think, is warranted 
by the words, and will ſupport the will, in the 
event that has happened; whereas the contrary 
conſtruction would probably ſubvert the greater 
part of it; and therefore I chooſe to adopt the 
former. 


Under this conſtruction, as A. had a ſon 
born in the teſtator's lifetime, to anſwer ſuch 
deſcription of his firſt and eldeſt fon, I think 
the limitation to him, on his attaining twenty- 
five years of age, was good, which other- 
wiſe would not only have been void in itſelt, 
but might have precluded the validity of the 
ſubſequent limitations. And if that limitation 
was good, the ſubſequent limitations, which 
muſt at fartheſt have veſted on ſuch ſon's at- 
raining twenty-five, I think, were alſo good, 
and took effect accordingly, on the death of 
fuch firſt ſon; For I do not conſider the 

preceding 
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preceding limitation to the firſt ſon of A., 
when he attained the age of twenty-five years, 
23 a condition precedent, which muſt happen 
in order to give effect to the ſubſequent limita- 
tions, but only as a precedent eſtate, attended 
with ſuch limitations, as in the caſe of Scatter- 
wood v. Edge, 1 Salk. 229. Gulliver v. Wickett, 
1 Will. 10:. I therefore incline to think, 
that the contingent limitations to A.'s ſecond 
and other ſons are ſtill ſubſiſting; for though 
they are contingent, the legal eſtate in the truſ- 
tee ſupports them; and though confined to their 
lives, they are not void on that account; for 
an eſtate for life may be limited to the unborn 
child of a perſon in eſe, but the limitation to 
their firſt and other ſons is void ; though, upon 
the manifeſt intent of the teſtator, that the 
eſtate ſhould go to the iſſue male of ſuch ſons 
of 4., and not go over till failure thereof, 
I apprehend, the Court of Chancery might 
decree eſtates in tail male to A.'s ſons, ac- 
cording to the caſe of Humberfton v. Humber- 
fton, 1 P. Wms. 332. Subject to theſe con- 
tingent eſtates, B., the deviſee, appears to 
be entitled for his life, remainder to his firſt 
and other ſons, ſucceſſively, in tail male; 
remainder to A. in fee; for C., it ſeems, 
is dead without iſſue. As to D., he ap- 
pears to have taken the whole legal eſtate in 
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fee, for the purpoſe of the truſts; and there. 
fore, all the above eſtates are merely equit- 
able, or truſt eſtates. Theſe are my ſenti- 
ments on the conſtruction of the will; but J 
thiok it a caſe of difficulty, and liable to differ. 
ent opinions. 


THAT 
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THAT the following words in a will 
give that fort of executory deviſe, 
whereby the limitation over, on a 
particular event, is made to defeat a 
fee ſimple previoully veſted. 


X, by will, ſays, © I deviſe my lands and te- 
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nements at P. unto my wife, for her 
life; and, after her deceaſe, I give the 
ſame unto my daughter B., and to her 
heirs and aſſigns for ever; but ic is my 
will, that if the ſaid B. X. my daugh- 
ter ſhall die before attaining her age 
of twenty-one years, without iſſue of her 
body lawfully to be begotten; or if ſuch 
iſſue, if any, ſhall alſo die before attain- 
ing his or her age or ages of twenty-one 
years, then, from and after the death of 
the ſaid B. X. my davghter, and of ſuch 
iſſue ſo dying as aforeſaid, I deviſe the 
ſame, ſo given to the ſaid B. my 
daughter, and her heirs, as aforeſaid, 
unto my wife, for her life; and, after 
the death of my ſaid wife, and of my 
ſaid daughter B., and ſuch iflue ſo dying 
as aforeſaid, I deviſe the ſame premiſes, 

« ſg 
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ce ſo given to the ſaid B. my daughter, 
« and her heirs, as aforeſaid, unto 4. my 
« daughter, and to her heirs, for ever.“ 


Txt difficulty of this caſe ſeems to me to 
reſt on the ambiguity in the reference of the 
words, ſuch iſſue, if any, in the deviſe over to 
the wife, and daughter A. If, by theſe words, 
we underſtand only iſſue, which B. might leave 
on her dying under the age of twenty-one, then, 
as B. has attained that age, the executory li- 
mitation over has failed, and the fee fimple 
firſt deviſed to her is now become indefeaſible; 


and, if fo, ſhe may diſpoſe of the eſtates by 
will. 


* 


In all events, this will be the conſtruction, 
if we conſider the teſtator as providing only for 
the contingency of his daughter B.'s dying 
under twenty-one, eizber without iſſue, or leav- 
ing iſſue that ſhould not live to attain that age; 
and this appears to me the moſt probable con- 
ſtruction ; for the contingency of B.'s dying be- 
fore her attaining her age of twenty-one years, 
I think, runs through the whole deviſe over, 
and is connected as well with the event of 

her 
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her not leaving iſſue, as of her leaving any 
that ſhould not live to that age. The teſta- 
tor's intent appears to have been, that if zei- 
ther B., nor any iſſue of her, attained. the age 
of twenty-one, then the eſtates ſhould go over 
to A, and that both herſelf and her iſſue, if 
ſhe had any, muſt die under that age to en- 


title A. 


The clauſe containing the deviſe over is not 
quite perfect, and requires ſome words to ſup- 
ply it; and, I conceive, it 1s moſt conſiſtently 
ſupplied by reading it thus, namely, If the 
« ſaid B. X. my daughter ſhall die before at- 
te taining her age of twenty-one years, or with- 
© out ifſue of her body lawfully begotten, or 
« leaving iſſue, and ſuch iſſue ſhall alſo die, 
« Sc.“ The contingency of her dying with- 
out iſſue is expreſsly connected with that of 
her dying under twenty one. The alternative to 
her dying under age without iſſue was, her dy- 
ing under that age leaving iſſue. Indeed, the 
latter contingency of B.'s iſſue dying under 
twenty-one ſeems to me expre/sly connected with 
the event of ber own death under age, by the 
ward &al/o, when the teſtator ſays, or, if ſuch 
iſſue, if any, Hall ALso die, &c. Here the 
word © alſo” has no proper object of refer- 
ence to connect the death of the iſſue with, 
but the death of the mother, as before ex- 
preſſed, and is equivalent to /ikewi/e, or, as 
| | well 
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well as, their mother; and the coupling the 
death of B., and her iſſue, with the copulative 
conjunction and, in all the ſubſequent clauſes 
of limitation over, corroborates the conſtruc. 
tion, Beſides, here is no deviſe over in the 
event of B.'s dying after twenty-one, without 
iſſue. And it could never be the teſtator's 
meaning, that the eſtates ſhould go over in 
the event of B.'s dying after age, leaving any 
i ue that ſhould not live to twenty-one, and 
yet not go over on her death without leaving 
any iſſue at all. But we incur this inconſiſt- 
ency, if we do not conſider the latter part 
of the contingency, ** or, if ſuch iſue, if any, 
« &c.” as coupled with the event of B's 
dying under age, as well as the former, namely, 
that of her dying without iſſue. 


Upon the whole, therefore, I incline to the 
opinion, that the deviſe to B. was a deviſe 

in fee, with an executory deviſe over to her 
mother for life, and to the fiſter A. in fee, 
on the event of B's neither living to attain 
the age of twenty-one years herſelf, nor leav- 
ing any iſſue that ſhould attain that age; or, 
in other words, of her dying under twenty-one 
years of age, without leaving ifſue that ſhould 
live to attain that age. 


If I am right in this opinion, the contin- 
gency on which the deviſe depended, has failed 
by 
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by her attaining twenty-one; and, as her eſtate 
in fee is thereby become indefeaſible, ſhe may 
diſpoſe of both freehold and copyhold, as ſhe 
pleaſes, by will, or otherwiſe, (ſuppoſing the 
copyhold properly ſurrendered,) whether ſhe 
dies without iſſue or nor, either in the life- 
time of A., or afterwards. As to B.'s taking 
an eſtate tail, I ſee no ſufficient ground for 
it; for whether we conſider the event of her 
leaving iſſue, as coupled with that of her own 
death under age, or not, yet it is clear, the 
limitation over was, in the event of her at- 
taining age, confined to the contingency of 
her not leaving iſſue that ſhould live to attain 
twenty-one, which is inconſiſtent with the na- 
ture of an eſtate tail, I therefore cannot ſee 
any neceſſity for her ſuffering recoveries in 
this caſe. But as one of the gentlemen, of 
whoſe opinions copics have been left with this 
caſe, has ſuggeſted a doubt on this point, it 
may be prudent to obviate the like doubt in 
future, by ſuffering recoveries of the ſeveral 
eſtates. 
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THAT a deviſe to executors, of lands 
in truſt, to ſell, is within the ſtatute 
of 21 Henry VIII. c. 4., providing, 
that where lands are willed to be ſold 
by executors, though part of them re- 


Fuſe, yet the reſt of them may /ell. 


Directions for a conveyance under thoſe circum- 
ſtances. 


Tuis being a deviſe to executors, of lands to 
be ſold by them, I apprehend, it is within the 
ſtatute 21 Henry VIII. c. 4., whereby it is pro- 
vided, that where lands are willed to be ſold by 
executors, though part of them refuſe, yet the 
reſt might ſell; vide Co. Litt. 113. a. And the 
caſe of Bonifaut and Sir Richard Greenfield, Cra, 
Eliz. 80., ſeems directly in point. I therefore, 
conceive, that the two acting executors, in this 
caſe, might ſell the lands, upon the refuſal of 
the third to concur therein; and as the ne- 
phew's formal renunciation of the executorſhip, 
8 5 would 
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would manifeſt his refuſal to take upon him the 
adminiſtration and diſcharge of the will, I think, 
it would be proper, on that account only, 
though uſeleſs in any other reſpect; for it would 
neither diveſt him of any eſtate veſted in him 
by the deviſe, nor bind him from hereafter 
coming in to prove the will, and act as exe- 
cutor, if he pleaſed, it being made during the 
lives of co-executors who have proved the 
will. 


But, as the ſtatute above referred to, ex- 
preſsly provides for the caſes, where part of the 
executors refuſe to take upon them the admi- 
niſtration and charge of the will, Sc. I think 
the formal renunciation of the executorſhip de- 
firable, as evidence of the refuſal to take the 
charge or adminiſtration of the will. But al- 
though I think, that after ſuch renunciation by 
the nephew, the two ſons and acting executors 
might, by virtue of the act referred to, make 
an effectual and valid conveyance to a purchaſer, 
of the lands in queſtion, yet, as it is out of the 
eourſe of common practice, and this 1s the caſe 
of an actual deviſe of the lands to the executors, 
in truſt to ſell, which is not expreſsly mentioned 
in the ſaid ſtatute, I ſhould, to avoid all queſ- 
tion from the novelty of the proceeding, and 
render the title perfeiZly marketable, rather think 
it prudent for the purchaſer to require the con- 
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currence of the ſaid nephew in the conveyance, 
or that, previous to the conveyance by the other 
two executors, he ſhould releaſe to them all his 
intereſt in the truſt eſtate; or he might, upon a 
bill in equity, filed againſt him for that purpoſe 
by the ceſtuique truſt, or perſons intereſted, 
making the other executors parties be diſ- 
charged by the court from the truſt, and directed 
to join with the other executors in conveying the 
lands, fo as to veſt them in the ſaid other exe- 
cutors, and ſome other new truſtee, to be ap- 
pointed in his room, upon the truſts in the will, 
who may afterwards all join in the ſale and con- 
veyance of the lands accordingly. And, ab- 
ſtrated from the view. of avoiding all future 
queſtion, that might affect the. facility of going 
to market with the title, the purchaſer's ex- 
emption from ſeeing to the application of the 
purchaſe money, probably requires the concur- 
rence of al! the executors or truſtees in the re- 
ceipt for that purchaſe money, and therefore, 
may render it prudent for him not to accept the 
title without ſuch concurrence, unleſs under the 
ſanction of a court of equity, 


As to the mortgage, I conceive, it only re- 
voked the deviſe of the lands pro tanto, and that 
ſuch deviſe remained good, ſubject only to that 
mortgage. The conveyance, as propoſed, to 
a nominal purchaſer or truſtee, for the pur- 

chaſing 
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chaſing executor, would be the regular and pro- 
pereſt mode ; but I cannot think a purchaſe by 
either of the executors adviſable in any ſhape, 
as all purchaſes of truſt eſtates, or any part of 


them, by any truſtee thereof, are highly diſ- 


countenanced by our courts of equity; vide 
Whelpdale and Cookſon, 1 Vex. . 
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THAT a deviſe to the heirs of the 
body of 4., tenant for ninety-nine 
years, who had three ſons, would 
not be abſolutely barred by their 
Joining in a fine, unleſs one of them 
ſhould happen to ſurvive him. 


I am of opinion, that A. B. took no more 
than an eſtate for ninety-nine years, determin- 
able on his life, under the will of C. D.; and 
that the ſubſequent limitation in that will, 
to the heirs of his body, was an executory 
deviſe to the perſon who ſhould be ſuch heir; 
that is, the perſon. anſwering that deſcription, 
at his deceaſe; for, regularly, Nemo ef heres 
viventis; and here is nothing in this caſe to 
take the word heirs out of its regular legal 
acceptation. The conſequence is, that this ex- 
ecutory deviſe cannot be barred by any act of 
A. B., or of any other perſon, who is not, 
nor ever may be, entitled under ſuch execu- 
tory limitation; and as neither of his ſons 

is, 
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is, or can be ſo, without ſurviving his father, 
I apprehend, no act by them will bar ſuch 
executory intereſt, unleſs one of them ſhould 
live to become entitled to it on his father's 
death. yo... | 


For, I conceive, that a fine by any of the 
ſons, not living to be heir of the. body of the 
father, will not bar his own iſſue, who ſhall 
happen to be ſo, and entitled, as ſuch, to the 
eſtare by purchaſe, and not under or through 
his parent. I think it clear, that ſuch fine 
will not operate as a bar to ſuch iſſue, under 
the ſtatutes of fines, becauſe the lands were 
not entailed to the perfon fo levying the ſame, 
or any of his anceſtors; for the entail was to' 
the heir of the body of A. B., which any fon 
of his dying in his lifetime could not be. 
And I think the caſe of Edwards and Rogers, 
cited by Mr. „ Cro. Car. 524. 543., as 
well as the caſes put, and diſtinctions taken, 
Heb. 333. in Mackwilliam's caſe, ditectly in 
point, that the fine would not bar ſuch iffue, 
in ſuch caſe, by eſtoppel, ſuch iſſue not claim- 
ing the eſtate as heir to, by, or from the an- 
ceſtor levying the fine, nor naming ſuch an- 
ceſtor in the pedigree, by way of making or 
deriving any title from or through him, but 
only of proving that deſcription in himſelf, 
to which the title was deriveable, from a dif- 
ferent ſource, 


Q2 I there- 
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T therefore do not think, that 4. B. and 
his ſons can, by any means, make a title, 
otherwiſe than ſubject to the eventval right 
of any iſſue of the father or ſons, who, in caſe 
of the deaths of any, or of all the preſent 
ſons, in the father's lifetime, may happen to 
be the heir of his body at the time of his de- 
ceaſe. Subject to ſuch contingent claim, I 
think a title may be made, by the father 
and his three ſons joining in a fine; that is, 
I think, that a fine by the father and his three 
fons will make a title, in the event, either 
of any one of his ſaid ſons becoming heir of 
his body, at the time of his deceaſe, as the 
intail will then have attached in ſuch fon; 
and all claiming under that intail afterwards, 
muſt claim through him, and, conſequently, 
will be barred by his fine; or, in the event 
of all the ſaid ſons dying without iſſue in their 
father's lifetime, and his dying without any 
other iſſue. For the inheritance in fee, which 
deſcended to him from his brother E., ex- 
pectant on failure of heirs of his body, will, 
of courſe, paſs by his own conveyance, But 
if A. B. is not heir of the teſtator, I think, 
ſuch heir ſhould alſo join in the conveyance, in 
reſpect of the freehold, which ſeems to have de- 
ſcended to him during A. B.'s life. 


— — 
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THAT where lands are ſubjected to 
a charge by a will, with a deviſe to 
the heir in fee, reſtraining poſſeſſion 
till payment of the charge, the heir 
will ſtill take by his title of rent, 
and not by purchaſe. 


Ir ſeems now to be clearly ſettled, however 
formerly diſputed, that a charge by a will does 
not make the heir, to whom the land is de- 
viſed ſo charged, a purchaſer; vide, amongſt 
other authorities, Allen v. Heber, 1 Black, 
Rep. 22. and the caſes there cited. And that, 
in order to make him a purchaſer, the tenure 
or quality of the eſtate muſt be altered ; that 
is, he muſt take an eſtate different in quan- 
tity or quality from what he would have done 
if the eſtate had not been deviſed, but left 
to deſcend to him. Now, in the preſent caſe, 
if there had been no deviſe at all to the heir, 
but the charge only had been made, as it now 
is, of 4067. to the daughter, with power of 
entry, poſſeſſion, and perception of the rents 

Q3 and 


230 Casts and Optnrons, 


and profits, till the charge was paid by the 
heir, the lands would have deſcended to the 
heir, ſubjeA to ſuch charge, and power of entry 
and poſſeſſion, for enforcing the payment there. 
of; and the deviſe to the heir in fee, with a 
reſtriction of his poſſeſſion, does not prevent 
the fee deſcending to him, ſubject to the power 
of entry and poſſeſſion thereby given to the 
daughter, till her legacy is paid. 


The teſtator has not diſpoſed of the fee or in- 
heritance, or given it to any other perſon than his 
heir ; nor has he given him aa eſtate tail, or any 
other eſtate than he took as heir; but has only 
ſubjeted the eſtate firſt deviſed to his heit, 
to a temporary right of poſſeſſion in the le- 
gatee, limited to the time of the heir's paying 
the charge of 400 J.; that is, he has in fact 
deviſed the eſtate to his heir in fee, ſubje& to 
the payment of 400 J., and to the retention 
of the poſſeſſion from ſuch heir, by the le- 
gatee, till he ſhould have paid her the legacy 
of 400 J., which, I conceive, was no more 
than impoſing a penalty upon him, to enforce 
the payment of the legacy, without, in any 
degree, altering the tenure, quality, or quan- 
tity of the eftate deſcended ro him, that being 
a fee in the firſt diſpoſition, Had the teſtator 
indeed deviſed the fee, in the firſt place, to 
his daughter, and then, upon his fon's paying 
300 J. to her, deviſed to him, the caſe would 

have 
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have been different, as the deſcent would then 
have been prevented by the previous deviſe 
of the fee to the daughter. Bur, in the pre- 
ſent caſe, the fee not being deviſed away, but 
expreſsly given to the heir, I conceive, it is 
the ſame thing as if it had deſcended to the 
heir, ſubje& to the charges and power of poſ- 
ſeſſion given the legatee for inforcing the pay- 
ment thereof. A deviſe is void, where it gives 
the ſame as the heir would have taken by de- 
ſcent, The deviſe here is of that deſcription. 


The diſtinction taken by Chief Juſtice Holt, 
in the caſe of Emer/on v. Inchbird, 1 Ld, Ray- 
mond 728., is where the deviſe makes any al- 
teration in the limitation of the eſtate, from 
what the law would make by deſcent, and 
where the deviſe conveys the ſame eſtate as 
the law would make by deſcent, but charges it 
with incumbrances. Now, in the preſent caſe, 
the deviſe is to the heir in fee, which is the 
lame eſtate, in point of limitation, as the law 
would make by deſcent. But here it is charged 
with 400 J. and a right of poſſeſſion to the 
legatee, till payment thereof by the heir. Theſe 
are the incumbrances; ſo that the caſe ſeems 
to me to fall under the latter branch of the 
diſtinction taken by Holt, and to come within 
the reaſon of the caſe of Clarke v. Smith, 
1 Com. Rep. 72., where a deviſe to the heir, 
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provided he ſhould pay 100 J. on a contin. 
gency, was held not to break the deſcent, 


And though, in the caſe of Miles and Leigh, 
at the Rolls in 1738, the heir was held to take 
by purchaſe, and not by deſcent, yet that appears 
to have been a conſtruction of neceſſity, in 
order to ſubſtantiate the charge, in the event 
that happened, there being no expreſs charge 
of the legacy upon the land in queſtion ; and 
its being given upon the coming into poſſeſſion 
of the deviſee in fee, who never came into 
poſſeſſion, and conſequently, if he had not 
taken by purchaſe, but by deſcent, thoſe who 
ſucceeded, not claiming from or under him, but 
by deſcent, as heir to the teſtator, would not 
have been liable to the payment of the legacy. 
But, in the preſent caſe, there is no reaſon 
at all for ſuch a conſtruction in reſpe& to the 
legatee, the lands being expreſsly charged with 
the legacy, and a right of poſſeſſion given her 
to enforce the payment, which makes her "mn 
ſecure in all events. 


If, indeed, this were to be conſidered as 

a deviſe to the daughter in fee, with a con- 
ditional limitation over to the ſon and his 
heirs, vpon payment to her of the ſum of 
400/., then would the deſcent be broken. But, 
J apprehend that the firſt expreſs deviſe to 
the 
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the ſon, and his heirs, in this caſe, and the 
expreſs charge of the ſum itſelf upon the lands 
ſo deviſed, beſides the poſſible remoteneſs of 
the event on which ſuch ſuppoſed conditional 
deviſe was to take effect, ſtand in the way of 
making ſuch a conſtruction; or, conſidering the 
limitation to the ſon as an executory deviſe, to 
take effect on ſuch payment. And, I think, 
the deviſe, ſo far as reſpects the right of poſſeſ- 
ſion given her (the legatee), can only be conſi- 
dered in the nature of a ſecurity, or means of 
inforcing the payment of the legacy; and that, 
ſubje& thereto, the ſon took the fee, as he would 
have done if there had been no deviſe at all to 
him expreſſed in the will. In ſhort, it appears 
to me, that if the heir at law had not been men- 
tioned in the will, but the charge and benefit of 
poſſeſſion to the daughter had been independent 
thereof, the heir at law would have taken juſt 
the ſame eſtate that the will gave. And, on 
that principle, it appears to me, that he takes 
by deſcent, and not by purchaſe, the intereſt 
of the legatee, or any ſtranger, not being con- 
cerned in ſuch conſtruction. 
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THAT ia purchaſes under recent wills, 
either the heir of the teſtator ſhould 
be a party to the canveyance, or the 
will proved in Chancery, to render the 
title perfectly marketable. 


I cannot ſay, that the concurrence of the 
heir at law of A. is abſolutely requiſite. It 
is deſirable to prevent any future occaſion of 
proving the will againſt him. If there be no 
ſort of doubt of the due execution of the will 
by the teſtator; the witneſſes are reſpectable 
men, as ſtated, and whoſe ſignatures are well 
known; I do not, for my own part, ſee any 
riſk 1n diſpenſing, as well with his concurrence, 
as with proving the will in Chancery, for per- 
petuating the teſtimony of the witneſſes thereto. 
But, as it is the regular, and almoſt conſtant 
practice, in the caſe of recent wills, to have the 
concurrence of the heir at law, or the will 
proved in Chancery, for perpetuating the teſti- 
mony of the witneſſes thereto, in order to avoid 

any 
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any future difficulty in proving the will at law 
againſt the heir, after the witneſſes are dead, 
I cannot ſay I think that the title will be fa 
marketable without one or other of thoſe ſteps, 
A future purchaſer or mortgagee will probably 
require it. 


THAT 
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THAT the ſtatute of 7th of Anne, 
chap. 19., extends only to expreſs or 
plain truſts, and not to conſtructive 
or implied ones, though a caſe is 
ſtated on which it was extended to a 
truſt ariling under a decree; a peti- 
tion, by way of experiment, is recom- 
mended for an infant to convey under 
that ſtatute, where there had been a 
previous decree for a ſale, and a pur- 
chaſe under it, and an order for a 
Conveyance. 


THe inberitance is deviſed, in the firſt in- 
ſtance, to the truſtees, the limitation. being to 
them and their heirs (ſubject to the debts, &c.). 
The truſts to ſupport contingent remainders re- 
quired the legal eſtate to veſt in them, during the 
life of A. B. the elder, but no longer. After 
that, the eſtate for life is deviſed to the uſe 
of the ſeveral ceftuis que uſe, which was equiva- 
lent to ſaying, that after A. B.'s deceaſe, the 
truſtees ſhould and ſeiſed to the uſe of the ſe- 
veral cęſtuis que uſe. And I therefore incline 

to 
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to think the conſtruction may be, that the «ſe 
was executed in the truſtees and their heirs, 
during the life of A. B. the elder; and, after his 
deceaſe, in the per/ons to whom the uſe was after- 
wards limited; as in the caſe of Lady Jones 
v. Lord Say and Seal, Vin. vol. 3. 262. caf. 19. 
If ſo, I do not fee how a legal title can be made, 
without the concurrence of A. 6. the younger, 
which, as ſome of the ſubſequent deviſees in 
tail cannot be found, or will not join, ought to 
be by a recovery, in order to bar the remainders 
to them. 


But the infancy of 4. B. the younger pre- 
vents his concurrence, unleſs he could be con- 
ſidered as a truſtee for the purchaler, within the 
ſtatute of 7th Anne, chap. 19. But it ſeems 
to be eſtabliſhed, that only expreſs or plain truſts 
are within that act, and that it does not extend 
to conſtructive or implied truſts, It is true, here 
has been a regular ſuir, in which the intereſt of 
the infant was before the court, and à decree 
for the ſale, and for a conveyance to the father, 
by all proper parties (vide Hawkins v. Obeen, 
2 Vez, 559.); and A. B. the elder, has al- 
ready more than purchaſed the eſtate, by the 
payment of incumbrances to above its whole 
value, and become beneficially entitled to the whole 
thereof ; and has been reported and confirmed 
the purchaſer, under a decree for ſale, and ob- 
tained an order for the conveyance of the eſtate 
to him, by all proper parties. And, vpon theſe 

grounds, 
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grounds, it poſſibly may be urged, that all par- 
ties beſore the court, and bound by the decree, 
are, fo far as they are legally interefled, in fact, 
mere truſtees for him, without a ſpark of benefi. 
cial intereſt in themſelves; and that theſe cir. 
cumſtances, of ſuch actual full purchaſe, and 
the decrees for ſale, and conveyance thereupon, 
diſtinguiſh this from the caſe in 2 P. Vns. $49, 
ex parte Vernon, where the Court laid it down 
as a rule for the future, not to direct a convey» 
ance by an infant, in ſuch a caſe as was then 
before them, upon mere petition, and without 4 
decree, which there 1s in the preſent caſe; and 
alſo from that of Goodwin v. Lifter, 3 P. Wms. 
387. and the anonymous caſe ſubjoined to it 
in a note; in neither of which there had been a 
previous decree for a ſale, and a purchaſe under it, 


with an order for @ conveyance, as in the preſent 
caſe. 


This diſtinction, perhaps, may appear ſuf- 
ficient to induce one to the experiment, by a 
petition for the infant, to convey as a truſtee 
under the act of Anne. If he could be deemed 
ſo, then he might ſuffer a recovery, by guardian, 
that would anſwer the end. But there does not 
appear to me ſufficient reaſon to expect ſucceſs 
in the application ; for, in the anonymous caſe of 
Goodwin and Lifter, the Chancellor conſidered 
the act of Anne as not making any proviſion for 
infants to convey in purſuance of decrees of ihe 
Court. Though I have the note of a caſe where, 
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upon a decree for à partition between coheirs, 
it was declared, that one of them being an infant, 
ſhould be conſidered as an infant heir within the 
ſaid a of Anne, in reſpect of the legal eftate 
velled in ber, in the ſhares of any of the other 
parties; and ſuch infant, accordingly, joined in 
a conveyance of ſuch legal eſtate to the other 
parties. It was upon two bills, the one. by 
John Price, and Penelope Lee, and Dorothea 
Cheſter the infant, J. Robinſon, and Dorothy. his 
wife, againſt R. Oneby, Sir J. Chapman, F. 
Cheſter the father, and F. Cheſter the ſon, and 
others. The other by Robert Oneby, againſt 
J. Price, and Penelope Lee, and others. The 
decree, according to my note, was made on the 
15th November 1745. I mention this caſe only 
as an inſtance wherein the ſtatute of Anne was 
not confined merely to expreſs or original truſts, 
but extended to truſts ariſing under @ decree ; 
for, in other reſpects, it bears no analogy to the 
preſent caſe, as the partition was for the in- 
fant's benefir, and what ſhe was compellable to 
make by law, 


Now, if A. B. the infant cannot be conſi- 
dered as a truſtee within the ſaid act, I do 
not ſee how a legal title can be made to the 
eſtare in queſtion, until he comes of age. 
There may, I conceive, be an order obtained 
for his joining then; but he may die under 
age; and as the other children of A. B. are not 

parties 
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parties to the ſuit, there can be 10 order for 
them to join in that event. | 


Upon the whole, 4. B. the elder ſeems to 
have an equitable title to the lands; and that 
is the only title, I think, he could make to 
a mortgagee, as to the inheritance after his 
own life, if he were to accept a title in the 
manner propoſed by the parties. But the ac- 
cepting ſuch a conveyance, without an order 
to be quieted in the poſſeſſion, and for the in- 
fant to join when of age, would cloſe the ſuit, 
and leave him no remedy under it againſt his 
ſon for ſuch conveyance, without a new bill; 
and ſuch an order, as I have obſerved before, 
being confined to his eldeſt ſon only, may fail in 
effect, by the death of that ſon under age. 
And a mere equitable ſecurity, where it is for 2 
ſum amounting to near the value of the eſtate, 
and a bill may probably be hereafter requiſite to 
complete the title, is not to be recommended to 
a mortgagee, 


If the money advanced bore but a ſmall 
proportion to the value of the eſtate, it would 
be a different caſe, and the equitable ſecurity 
might be deemed adequate, though ſtill not 
alrogether marketable, as a legal one. If the 
title be accepted, as propoſed by the par- 
ties, with ſuch an order as I have mentioned, I 
would adviſe the conveyance to be by feoft- 
ment 
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ment from B. the elder, and the truſtee, to B.'s 
own truſtee. The legal fee, thus acquired, 
whilſt it continues, I apprehend, will enable 
him, his heirs and aſſigns, to maintain eject- 
ment againſt any but the perſons in remainder 
under the-will ; and, I conceive, any claim by 
them, at law, will be repellable in equity, by 
bim, his heirs. or aſſigus, claiming under his 
purchaſe z and the legal forſeiture, worked by 
the feoffment, will of courſe be immaterial, as 
it cannot be taken advantage of againſt his 
equitable title. Bur I do not fee how his title 
can be rendered. complete in law, and delivered 
from the neceſſity of any future reſort to a 
court of equity, without the concurrence of his 


eldeſt ſon, in the way I have mentioned. What 


I have ſaid relates immediately to the freehold 
part of the eſtate. As to the copyhold, I con- 
ceive, that the truſtees took the cuſtomary fee, 
under the-firſt deviſe to them and their heirs ; 
and that the ſubſequent , as to them, were 
mere iruſts ; for the uſe could not be executed 
in them, copyholds not being within the ſtatute 
of uſes z and, conſequently, I think, that a ſur- 
render of them from the ſurviving truſtee, after 
he has been admitted, and an admittance upon 
ſuch ſurrender, would be ſufficient to paſs the 
whole cuſtomary eſtate to Mr. B.'s truſtee in fee. 
Mr. B. himſelf might join in ſuch ſurrender. 


—  — ̃ —PK———— 5 , 


R _ UPON 


t 
4 


242 Caszs and Opinions. 


UPON the ſeverance of a joint-tenancy 
in a remainder or reverſion, and that a 
deviſe ro the heir, and another perſon, 
after the deceaſe of the teſtator's wife, 
gives her an eſtate for life 0p 3 — 
cation. 


B., by will, ſays, „I deviſe unto my brothers 
« O D. and E. F., and to their heirs for 
« ever, from and after the deceaſe of G. 
ce my wife, and in caſe I ſhall leave no 
« iſſue by.her, which, if I do, I then give 
« all my lands in X., not already ſettled 
« in, marriage, unto ſuch iſſue, and their 
© heirs for ever, all my lands in A., or 
«© elſewhere in Great Britain, to hold to 
t them jointly, and their heirs, for ove” 


The teſtator died without iſſue, leaving G. bly 
wife, who, under the ſettlement, was en- 
titled to an eſtate for life in the lands 
therein compriſed. C. D. (as heir) entered 
and enjoyed the lands not in ſettlement; 
and E. F., during the life of G., by inden- 
tures of leaſe and releaſe, in order to ſever 
the joint tenancy, conveyed his moiety of 
the lands to a truſtee, 
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1 have no doubt, that a joint-tenancy in 2 
tverſion or remainder, can be ſevered by either 
of the parties, during the continuance of the 
particular eſtate, equally as if in poſſeſſion; 2 
ever on or remainder being equally” a veſted in- 
tereſt, and capable of being diſpeſed of, with an 
eſtate in poſſeſſion. Conſidering the eſtate de- 
tiſed to the two brothers as a remainder or re- 
verſion, expectant on the deceaſe of the teſtator's 
widow, I think, her eſtate was no impediment 
or obſtacle to the ſevering the joint-tenancy. 
Now, as to the /ettled eftates in which the wis 
dow had an eſtate for life, the deviſe, from and 
after ber deceaſe, | conceive, was an immediate 
deviſe of the reverfion expefant on ber deceaſe ; 
vide Weale v. Lower, Pollexf. 66. and Badger 
v. Lloyd, 1 Salk. 232. As to theſe, I am there- 
fore of opinion, the joint-tenancy was ſeverable 
by either of the joint-tenants,, before the eſtate. 
fell into poſſeſſion; but, as to the other eſtates, 
not compriſed in the widow's jointure, the 
queſtion ariſes, Whether ſne took an eſtate for 
life by implication ? the deviſe over being after 
ber deceaſe, and to the heir jointly with another; 
for if ſhe did, then the deviſe over was a remains: 
| R 2 der 
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der expectant on ſuch eſtate for life; and, of 
courſe, the joint-tenancy was capable of being 
ſevered during the continuance of the particular 
eſtate. But if no eſtate was raiſed, by implica- 
tion, to the widow, in the lands not compriſed 
in her jointure, and the limitation over to the 
deviſees was not a preſent intereſt, taking effect 
immediately in thoſe lands, but future and ex- 
ecutory ; in that cafe, I apprehend, the joint- 
tenancy was not capable of a legal ſeverancy by 
any conveyance of one of the parties, before the 
eſtate commented, as neither party could make 
any conveyance: of ſuch future eſtate, to take 
effect by way of paſſing an intereſt, but only by 
CP * himſeif and his heirs. 


„Noe, I rather think, the nora] doctrine, thats 
Ai of lands to the heir, after the deceaſe of the 
wife, or other perſon, operates to give ſuch vi. 
dow or perſon an eſtate for life by implication, 
extends to this caſe ; the deviſe over, after the 
deceaſe of the wife, being to the heir, and there- 
fore importing the teſtator's intent, that he 
ſhould not take before. It is true, as the wi- 
dow, in this Cafe, had an eſtate for life under 
the ſettlement, in /ome of the lands, the words 
dfter ber dectat may be contended to relate 
only e bee land; but, under that conſtruction, 
J think, we muſt let the deviſe of the reſt of the 
lands in immediately, inſtead of poſtponing it 
to 2 5 wife's deceaſe; for the deviſe exprelsly 

: comprehends 


% 
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comprehends all the lands, whether in ſettles 
ment or not; and if we reſtrain the words, after 
the deceaſe of my wiſe, to thoſe in ſettlement, 
there is nothing to prevent the deviſe to the reſt 
being immediate; and this would remove the 
ſuppoſed obſtacle to the ſeverance of the 1 
tenancy during the widow's life. 


% 


This is not like the caſe of Cooke and Gerrard, 
1 Lev. 212., where there were o periods expreſſed 
for the commencement of the deve, refpe@ively, 
anſwering to the ſeveral determinations of the pre- 
ceding ſubſiſting and deviſed eftates ; nor to that 
of Symp/ſon v. Hornſby, Prec. Chanc. 439. 452., 
where there was an expre/s deviſe of part of the 
teſtator's eſtates to the widow for ber life, for 
her jointure, and in full of all claims amd dimands 
whatſoever ; and, in both of which caſes thg lands, 
to which the, implication was not held to extend, 
were adjudged to paſs immediately under the ſubs 
ſequent deviſe. And the deviſe here, to the heir 
jointly with his brother, after the wife's deceaſe, 
ſeems to corroborate the conſtruction of ber be- 
ing entitled for life by implication, as the teſ- 
tator could ſcarcely mean the one ſhould take 
during the widow's life ſolely, and then a new 
eſtate, in the ſame lands, ariſe to him and his 
brother in joint-tenancy; and the limiting the 
unſettled eſtates in X. to his iſſue in fee, in caſe 
he ſhould have any, and not limiting them to his 


brothers till after his wife's deceaſe, in caſe he 
R 3 ſhould 
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Jhovld have no ſuch iſſue, I think, ſtrengthens 
the conſtruction of his intending them to his wiſe, 
for life, in the latter event. I therefore rather 
think, that under the deviſe above ſtated, an 
eſtate for life was implied to the widow, in the 
lands not compriſed in the ſettlement, and, of 
conſequence, that the deviſe over, after her de- 
ceaſe, was a remainder expectant thereon, in 
which the joint-tenancy was ſrverable by a 
yconveyance, by either of the joint-tenants, of 
their intereſt therein. 


® 
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UPON the validity of a ſeparate.leaſe, 
at a rent pro rata of part of lands uſu- 
ally let at a certain rent, under the 
ſtatute 32 Hen. VIII. cap. 28. 


I am not appriſed of any caſe wherein the 
queſtion, whether a biſhop, or any ſpiritual 
perſon, may make a ſeparate leaſe, at a rent pro 
rata, of part of lands uſually let at a certain 
rent, has been decided. The books differ in 
reſpe& to the point. In Lord Mountjoy's cafe, 


5 Co. Rep. 3., the Chief Juſtice appears to have 


denied it; vide 5 Co. 5. b. But, in Co. Litt. 
44. b. it is ſaid, ſuch a leaſe is good; for that 
it is in ſubſtance the accuſtomable rent; and 
vide alſo 3 Keble, 379, 380., and in Bacon's 
Abridgment, fol. 3. 365., under the head of 
Leaſes, which is generally aſcribed to Chief Baron 
Gilbert, It is ſaid, that the better opinion ſeems 
to allow of ſuch — becauſe it is in effect the 
ancient rent; and muſt confeſs, that the ar- 


guments uſed againſt joining, in one leaſe, at 
| R 4 the 
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the combined rent, or more, two farms uſuall 

let ſeparately, viz. That it is a kind of ſeigniory 
or prerogative to have ſeveral tenants; and that 
if the tenant proves inſolvent, the loſs, being of the 
whiole, is greater upon the ſucceſſor; ſeems to me 
to operate equally, on the other hand, in favour 
of diſtinct leafes of farms vſvally letten together, 
reſerving rent pro rata, amounting together to 
the whole former rent. But, as | do not know 
that this point has been determined, I cannot 
take upon me to ſay, that the validity of the 
leaſes now propoſed will not be liable to diſ- 
pute by the ſucceſſor; and this uncertainty 
ſeems to be a ground of objection to A. 's exe- 
cutors joining in the ſurrender of the old leaſe, 
or extinguiſhing the ſecurity they now hold 
under that leaſe, without at leaft being properly 
indemnified by ſome other fund or ſecurity, not 
involved in the ſame queſtion. If the leaſe is to 
be ſurrendered, and new leaſes taken, as pro- 
poſed, I conceive, that the mayor's truſtee of 
the ninety-nine years term, derived out of the 
ſubſiſting leaſe, ſhould either previouſly ſur- 
render that term to the mayor, in order to 
merge and extinguiſh it, or elſe ſhould join in 
the ſurrender, 185 


UPON 
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UPON legacies being veſted or not; 
and that the legacy given to B. 
and D,, by the following will, 1s 
veſted, | 


A., by will, gave to B. and D., their executors 


and adminiſtrators, 3ooo/., in truſt, to pay 
the intereſt thereof to his ſiſter during her 
life; and, after her death, to pay and aſſign 
the ſame amongſt all and every the child or 
children of his ſiſter, at twenty-one, or 
marriage; and in caſe his ſaid ſiſter ſhould 
not have any iſſue living at the time of 
her death, then and in ſuch caſe be be- 
queathed the ſaid 30001. to the ſaid B. 
and to D., for their own uſe, to be equally 
divided between them, The fiſter re- 
ceived the intereſt for her life, then died 
without leaving any iſſue. D. died before 
. \ | 


AFTER 
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- Artzz a ſerious attention to the circum. 
ſtances of the above ſtated caſe, and the prin- 
ciples which ſeem to me applicable to the deci- 
ſions of queſtions of this nature, I cannot help 
conſidering the intereſts of the ſaid B. and D., 
in their reſpective moieties of the 3000 J., as 
executory bequeſts thereof, tranſmiſſible to their 
reſpective perſonal repreſentatives, upon the de- 
ceaſe of the teſtator's ſiſter without iſſue then 
living. But, at the ſame time, I muſt confeſs, 
that my reſpe& for the opinion of Mr., 
occaſions me to diſtruſt the grounds on which 
my opinion proceeds, whenever I find it dif- 
fers from his fentiments on the ſame caſe, 
which, of courſe, induces me to enter into ſome 
explanation of the reaſons and diſtinctions by 
which I think myſelf —_ on ſuch an oc- 


caſion. 


There is, indeed, a variety of deciſions in 
reſpect to the queſtion of legacies being veſted 
or not, ariſing upon different circumſtances 
peculiar to the ſeveral caſes; and ſome of 
theſe deciſions ſeem to be ſa little reconcilable 
ITT 6 ca 
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to others, (perbaps from ſome inaccuracy in 
the reports of caſes,) as to afford ſufficient 
round to conſider ſuch queſtions in general 
as very doubtful, and reſting too much in the 
breaſt of the Court. However, the general 
tenor of the deciſions on this point appear 
to me to furniſh the following general diſ- 
tiaQtions ; 


Firſt, That where legacies are charged on 
lands, and made payable at a future day or 
time, in caſe of the deatn of the legatee be- 
fore that day or time arrives, the legacy will 
generally lapſe, ſo far as reſpects the charge 
on the real eſtate, whether the gift and time 
of payment were both future, or whether the 
gift ſqunded in the preſent tenſe, and the time 
of payment only in the future. I ſay ge- 
nerally, becauſe there are exceptions to this 
rule which it is uſeleſs to enter into in this 
place, | 


Secondly, That where a bequeſt is abſolute 
of, or out of perſanal eſtate, ro be paid at a 
future time, there the death of the legatee be- 
fore the time of payment will not occaſion the 
legacy to be lapſed, it being conſidered a de- 
bitum in preſenti, ſolvendum in futuro; but if 
the gift is originally annexed to the time of 
payment, ſo that both are clearly future, 
there the death of the legatee before the time 

or 
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or 'day of payment will occaſion the legacy 
ro lapſe, 


Thirdly, That the laſt mentioned rule is to 
be underſtood in reſpect to thoſe caſes, where 
fuch future bequeſt is the firſt diſpoſition made 
of the money or thing which is the ſubject of 
ſuch future bequeſt, and where no prior, inter- 
mediate, or eventual diſpoſition is made of ſuch 
money, or other thing, or the produce there- 
of, which neceſſarily poſtpones the effe& of 
the further and ſubſequent diſpoſition of fuch 
money or thing itſelf, ro the period or deter. 
mination of ſuch prior or intermediate intereſt 
therein, when ſuch ſubſequeor diſpoſition is to 
take effect. Under this diſtinction, which, I 
think, is well warranted by many caſes, the 
entering into which would lead me rather in- 
to a treatiſe than an opinion on the point, 
3 think, that an original bequeſt of 100 J. to 
B., after the deceaſe of A., would lapſe by B. 
death in A.'s lifetime ; but that a bequeſt of 
100 J., in truſt, to pay the intereſt thereof to 
A. during his lifetime, and, after his deceaſe, 
to pay the principal to B., would be an exe- 
cutory bequeſt to B., which would be tranſ- 
miſſible to his executors, and veſt in them 
upon the deceaſe of A., though B. died in his 
lifetime; and if the bequeſt, inſtead of being 
made to take effect on 4.*'s deceaſe, was made 
* 3 on the event of his dying without 

leaving 
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leaving iſſue then living, I do not ſee what 
difference that contingency would. occaſion, 
as it is a general rule, that executory contin- 
gent deviſes or bequeſts are tranſmiſſible to 
the real or perſonal repreſentatives of the de- 
viſees or legatees reſpectively, according to 
the nature of the eſtate, (upon the contin- 
gency's taking effect,) though ſuch deviſees 
or legatees die before the contingency _ 


pens. 


There may be, and indeed have been, caſes, 
where the diſpoſition of a ſum of money, or 
other. thing, after. a particular antereſt or eſtate 
for life, cannot be conſidered, in any degree, 
a tranſmiſſible, intereſt ; which happens when⸗ 
erer the objects of future diſpoſitions muſt, 
from the nature of the diſpoſition itſelf, .. be 
perſons living at the time when ſuch future 
diſpoſition is directed to take effect, as in the 
caſe of Thickneſs v. Liege before the Houſe of 
Lords in 1775, which, ſo far as is material to 
the preſent point, was a bequeſt of the re- 
ſidue of the teſtator's perſonal eſtate, after his 
daughter's death, amongſt her ifſue ; and if hig 
daughter ſhould happen to die without any 
child, then to the other perſons therein named, 
And ic was held, that nothing became veſted 
and tranſmiſſible in a child dying in the mo- 
ther's lifetime. The ground of which deciſion 
appears to have been, that as the teſtator 

daughter 
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daughter had a child born and living at the 
time when the teſtator made his will, he could 
not mean, by his daughter's dying without any 
child, dying without ever having any child; 
but muſt mean, without any child living at 
her deceaſe; and, conſequently, on her death 
without leaving a child, the ſubſequent limita- 
tion took effect, and then it was impoſlible 
For any thing to veſt in a child not ſurviving 


her. 


Upon the whole, a comparative view of the 
cafes upon this head ſeems ro me to afford 
ground for a concluſion, that where a perſonal 
legacy is, in the firſt place, given to a perſon 
during à particular period, or on a particulat 
event; and after ſuch period, or on the fail. 
ure of ſuch event, then to another perſon ig 
eſſe, and aſcertainable at any time previous to 
ſuch period or event, (ſuch period or event, 
in its nature, falling within the limits allowed 
to executory liwitations,) the ſubſequent be- 
queſt ſo far attaches in the ulterior legatee, 
as to be tranſmiſſible to his or her repteſenta- 
tives, upon the determination of the period, 
or failure of the event mentioned. 


Ibis concluſion, I think, is warranted by 
the deciſion in the caſes of Pinbury v. Elkin; 
1 P. Wms. 563., and in the caſe in 2 Ventr. 


2 ibid. 566. Chauncy v. Graydon, 2 Ak. 616.3 
Peck 
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Peck v. Parrot, 1 Vez. 236.; Exel v. Wallace, 
2 Vez. 118. 318.; and the caſe of King v. 
Withers, Caſ. temp. Talb. 117., afterwards af- 
firmed in the Houſe of Lords; which laſt caſe 
is the ſtronger, as it was a charge on the real 
eſtate. I therefore incline to the opinion, thar 
the perſonal repreſentatives of D. are entitled 
to one moiety of the 3000 J. in queſtion, 
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THAT a bequeſt takes effect, not- 
withſtanding the explained final cauſe, 
or aſſigned intention of it, never ex- 
iſted; and that parol teſtimony might 
be admitted, to ſhew the miſtake. 


A., by will, bequeathed to C. the ſum of 300 l, 
to enable the ſaid C. to diſcharge a debt 
due from him to the teſtator A, 


No debt was due from C. to A. 


Tm bequeſt of 300 1. to C., if we take it 
as it ſtands in the will, under the explana- 
tion of the ſubſequent words, 10 enable, &c. 
would be fruitleſs and nugatory, as the final 
cauſe, or aſſigned intention of it, never ex- 
iſted. Therefore, to give it any effect at all, 
we muſt reject this explanation as incongru- 
ous, or founded in a miſtake; and ſuppoſing 
the parol teſtimony of D. to be. admiſſible 

5 to 
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to ſhew ſuch | miſtake, all difficulty is re- 
moved. | 


Whether ſuch teſtimony may be admitted 
or not, ſeems a queſtion, The diſpoſition, in- 
deed, is a perſonal legacy. The parol teſti- 
mony tends neither to vary the object or ſub. 
ject of the diſpoſition, but only to account 
for the inſertion of certain words, which, upon 
the very face of the will, as referred to, are 
evidently abſurd, and contrary to any poſlible 
intention of the teſtator. I therefore rather 
incline to the opinion, that ſuch parol teſti- 
mony might be admitted in this caſe; though 
I think parol evidence abſolutely inadmiſ- 
ſible, where it bas any degree of tendency 
to alter any diſpoſition, even of perſonals, in 
regard to the object or ſubject of the diſpo- 
ſition, as expreſſed by the words of the will 
itſelf; or to impoſe an intention contrary to, 
or different from, what the words of the diſ- 
poſition naturally and conſiſtently import. But 
I am far from clear as to the neceſſity of re- 
ſorting to any parol teſtimony as to the teſta- 
tor's intent to ſupport the legacy in queſtion ; 
for here is 300 J. given by him to C.; it is 
expreſſed to be, to enable him to diſcharge 
a debt to the teſtator; no ſuch debr ever ex- 
iſted; had it exiſted, the intent was to for- 
give him ſo much, which was in effect a gift 
of 300 J. ro him. The intent of the teſta- 
8 tor, 
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tor, therefore, even under the ſubjoined words, 


which create the difficulty, is manifeſt, to give 
C. 300 J.; and then ſhould the objection be 
ſtared, that by the fubjoined words he meant 
only to give him ſuch 300 l. in part of a debt 
then due from him to the teſtator, and to con- 
fine the gift to the event or circumſtance of 
his being ſo indebted, the anfwer is, that ſuch 
intent was impoſſible, as no fuch debt was ever 
due from C. to the teſtator. 


But ſuppoſe it had been a gift to C, on 
condition that he thereout or thereby paid 300ʃ. 
of the debt due from him to the teſtator; in 
this caſe, I conceive, that the condition being 
impoſſible, as the debt never exiſted, the gift 
would have been abſolute ; and, therefore, up- 
on the whole, I incline to the opinion, that 
C. became entitled to the 300 J. in the preſent 
caſe; and that his widow, as his acting exe- 
cutrix, is the perſon entitled thereto, and ca- 
pable, as ſuch, of giving a legal diſcharge 
for the ſame. Indeed, had this been a legacy 
to a perſon exprefsly for a purpoſe, the bene- 
fit whereof did not wholly and ſolely veſt and 
terminate in himſelf, the caſe would have been 
widely different; and the end of the legacy 
failing, would have been a reaſon for conſi- 
dering the legacy itſelf as void in event. But 
- here the legacy, even as explained by the ſub- 


ſequent words in queſtion, was for the ſole 
benefit 
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benefit of C. But the explanatory words evi- 
dently involve a miſtake, in reſpect to the par- 
ticular mode of the ſuppoſed or intended ap- 
plication for his benefit, ſtill leaving the ge- 
neral intent of ſuch a legacy for his benefit un- 


contradicted. 


832 THAT 
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THAT the following limitation in 2 
will may poſſibly be conſidered. as 
giving an eſtate tail. 


X., by will, deviſed all his meffuages and rea} 
eſtate unto his wife, and her aſſigns, for 
her life; and, after her deceaſe, he gave 
the ſame unto his nephew B., his heirs 
and aſſigns, for ever; but, in fuch will, 
ſays, © Provided nevertheleſs, and in caſe 
my ſaid nephew B. ſhall happen to die 
« or depart this life without leaving any 
e iſſue of his body lawfully begotten, 
« then, from and immediately after the 
« deceaſe of rhe ſurvivor of them, my 
« ſaid wife, and my ſaid nephew B., I 
« give and deviſe the ſame meſſuages and 
te real eſtate unto my next heir male, and 
* unto the heirs and aſſigns of ſuch heir 
©« male, for ever.” 


B. was the teſtator's heir at law. 


Tur 
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Tur doubt, in this caſe, ſeems founded on 
che word aſigus, added to heirs, in the firſt de- 
viſe. to the nephew; and the words, “ with- 
« out leaving iſue, and, © from and immedi- 
te ately after the deceaſe of the ſurvivor of the 
« wife and net bew, in the proyiſo or limita- 
tion Over. | 


As to the firſt word; ans, I apprehend, 
it is of little moment, as being, in effect, in- 
cluded in the limitation to the beirs, which, 
without the word aſſigns, would equally have 
imported the ſame eſtate, diz. a fee ſimple, 
which could not be extended by the word aſ- 
ſigns; and, as to the other words, they in- 
deed ſeem to point art the time of the deceafe, 
and to imply, that the teſtator meant, in caſe 
of his nephew's dying without leaving any iſſue 


living at the time of bis deceaſe; and, I con- 


ceive, that would be the conſtruction upon 
them, in reſpect to limitations of perſonal eftate ; 
becauſe there every circumſtance or expreſſion 
that can ſerve to confine the limitation over 
to default of iſſue living at the time of the de- 
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ceaſe of the legatee, on whoſe death without iſſue 
the ulterior limitation depends, is allowed its 
full effect, ut res magis valeat quam pereat; that 
is, to prevent the limitations over from being 
void, as they would be without ſuch conftruc. 
tion. The admitting ſuch an implication there, 
is requiſite to give the ſubſequent limitations 
am effef at all; but the like call for ſuch an 
implication does not exiſt in reſpect to rea] 
eftates, where the deviſe may take effect as a 
remainder expectant on an eſtate tail. The 
words, die without leaving iſſue, qualifying the 
import of the firſt limitation, and reducing it 
to an eſtate tail; and therefore, although we 
frequently find ſuch an implied reſtriction allowed, 
in the caſes of perſonal eſtates, yet I do not re- 
collect a ſimilar adoption of it, in regard to 
real eftates, So far from it, we find, that in the 
caſe of Forth v. Chapman, the like expreſſion, 
viz. Depart this life, and leave no iſſue, was held 
to relate to the time of the parent's death as to 
the leaſebold, but to import a general failure of 
i//ue as to the freehold lands compriſed in the 
very ſame limitation. (Vide 1 P. Wms. 667, 
3 Atk. 398.) | 


If the limitation over here had been, without 
leaving any iſſue then living, that indeed would 
have been an expreſs executory deviſe, reſtrained 
to the failure of iſſue at the death of the nephew, 
As it now ſtands, the queſtion ſeems to reſt 


upon 
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upon the implication, from the words I have 
above noticed; and I am not aware of any caſe 
where an executory deviſe has been admitted 
by implication, however ſtrong, if the limitation: 
could take effect as 4 remainder. On the con- 
trary, our Courts have even raifed an Hate tail 
by implication, in a perſon to whom there was 
xo preceding deviſe of any eflate at all, in order 
that a limitation, not much unlike the preſent, 
might take effect as @ remainder, upon ſuch 
eſtate tail, e of an exccutory deviſe. f 


Thus, in the caſe of Waiter v. Drew, Com. 
Rep. 372., where the teſtator declared his will, 
that if his fon WMilliam ſhould happen to die, 
and leave no iſſue of bis body lawfully begatten, 
that then, and in ſuch caſe, and not otherwiſe, 
ofter the death of his ſaid ſon, he gave and be- 
queathed all his lands of inheritance in L. unto 
R. his ſon, to have and to hold the ſame, after 
the death of the faid William, to him and his 
heirs. It was contended, that the limitation to 
R. was an executory deviſe, to take effect on 
the death of William without iſſue living at the" 
time of bis deceaſe; the words if be die and leave. 
no iſſue, being tantamount to leaving 20 iſſue at 
the time of bis death; and the gift to R., after 
the death of William, exprefling the teſtator's 
intent, that R. ſhould have the lands immediately 
upon the death of William. But the Court de- 
cided, that Villiam, who was heir of the teſta- 

| | S 4 tor, 
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tor, took an eſtate in tail by the will by inpli. 
cation; becauſe words ſhall not be conſtrued to 
give an executory deviſe, but where the deviſe 
cannot take eſſed in any other way. And the 
ſame principle was purſued by Lord Hardwitke, 
in the caſe of Wealthy v. Bofville, Rep. X. B. 
temp. Hardwicke, 258., and is well eftabliſhed 
by many other caſes, 


Indeed, the caſe of Valter v. Drew ſeems to 
be nearly the preſent caſe in ſpecie ; for here 
the firſt deviſe o the heir at law in fee, was in 
effect a nullity, which reduces the | deviſe to 
him to the mere operation of the limitation over 
on his dying without leaving any iſue of bis body 
lawfu'ly begotten ; which words, without leaving 
any iſſue, are equivalent to the words, and leave 
no iſſue, &c. in Walter and Drew. And the 
words, in that caſe, as well in the immediate li- 
mitation, as in the bobeudum, AFTER THE DEATH 
OF THE SAID WILLIAM, ſeem tantamount to the 
words, from and immediately after the deceaſe, 
&c. in this caſe. And I ſee no diſt inction be- 
tween the two caſes, that appears to me of &- 
ſential weight, when in the oppoſite ſcale to that 
generally prevailing rule, that a limitation ſhall 
never operate as an executory deviſe, if it can 
take effect as a remainder. 


That the word aſſigns, ſubjoined to the word 
heirs, does not prevent the conſtruction of an 
eſtate 
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eſtate tail, upon the limitation over in default of 
iſſue; vide 3 Leon, 5., Canon's caſe. Upon the 
whole, therefore, I incline to the opinion, that 
the nephew took an eſtate tail under the above 
deviſe, conſidering it, in effect, as a limitation 
to him and bis heirs; and, in caſe” of his dying 
without iſſue, then over; and, conſequently, that 
by being vouched in a recovery againſt a pro- 
per tenant to the præcipe, (for making which 
the teſtator's widow of courſe muſt concur,) he 
may bar his eſtate tail and remainder over, and 
acquire the fee ſimple, ſubject to the widow's 
eſtate for life, which may either be preſerved, or 
may be re-limited to her, under the uſes of the 
recovery, N 


I have expreſſed the light in which the caſe 
ſtrikes me; but I would not be underſtood to 
conſider it as clear of queſtion, which is the rea- 
ſon for my entering ſo far into the grounds of 
my opinion. I have indeed known ſome differ- 
ence of opinion on' a nearly ſimilar limitation 
$0 that on which the preſent queſtion ariſes. 


THAT 
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THAT the following perplexed limita« 
tions in a will may poſſibly be con- 
ſtrued to give an eſtate tail. 


4. by will, ſays, © My eſtates called 1. 1 de, 
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viſe unto my brother A. B., for and 
during the term of his natural life ; and, 
from and after his deceaſe, 1 deviſe the 
ſame to the heirs male of his body lawfully 
to be begotten, when ſuch beir male 
attains his age of twenty-one years; but 
in cafe, my ſaid brother A. B. ſhould 
die without any heir male, or dying 
with ſuch heir male, ſuch heir male 
ſhould die before he attains his age of 
twenty-one years, and without heir male 
of his bedy lawfully to be begotten, 
then and in ſuch caſe J deviſe my ſaid 
eſtates to my brother C. D., for and du- 
ring the term of his life,” with divers 


remainders over. 


Ir 
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Ir the teſtator had ſtudied to puzzle the law, 
and had actually availed himſelf of the ableſt 
ingenuity for the purpoſe of putting the opera- 
tion of his will out of the reach of any legal 
conſtruction, I think he could not have done 
it more effectually than by the deviſe above 
ſtated, | 


The limiting the eſtate to the heirs male of 
his brother, after an expreſs eſtate for liſe to 
him, and then reſtraining the effect of ſuch li- 
mitation to an beir male upon his attaining the age 
of twenty-one years, is a perplexity, from which 
am not aware of any decided caſe, or known 
rule, to extricate the interpretation of this will. 
Had the words, when ſuch heir male attains bis 
age of twenty-one years, been out of the caſe, I 
ſhould have made little difficulty in delivering 
my opinion, that A. B. took an eftate tail from 
the union of the limitation, to the heirs male 
of his body, with his preceding eſtate for life; 
for the ſubſequent limitation, in caſe the 2fa-- 
for's brother A. B. ſhould die without any beir 
male, or dying with ſuch heir male, ſuch heir male 

ſhould 
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ſhou'd die before be attains the age of twenty one, 
and without heir male of his body lawfully begotten, 
is really a limitation over, only in an event 
which would be a regular determination of ſuch 
eſtate tail, and therefore by no means inconſiſt- 
ent with the conſtruction of an eſtate tail; afd 
were it otherwiſe, and ſuch ſubſequent limitation 
enured to abridge or defeat the eſtate tail im- 
ported in the preceding deviſe, yet it would not 
prevent the eſtate tail's veſting, ſubject to ſuch 
limitation over, which would be barrable by z 
common recovery of the tenant in tail, 


But the making the deviſe to the heirs male 
depend on an heir male attaining twenty-one, 
is inconſiſtent with an eſtate tail in the anceſtor, 
for, under that, the keirs male would take 5 
mediately on the deceaſe of the anceſtor ; therefore, 
if this ſuſpended limitation is to prevail, I think 
A. B. cannot be conſidered as taking an eſtate 


tail. 


* 


But the nature of this limitation is ſuch, that, 
however it contradicts the conſtruction which 
would otherwiſe ariſe from the preceding limita- 
tion, it is no leſs inconſiſtent with the nature 
of the ſubſequent limitations; and the intent 
of the teſtator is apparent, as well in thoſe 
ſubſequent limitations, as in the whole de- 
viſe taken together. From the whole deviſe, 


it is manifeſt, that the teſtator meant his bro- 
ther 
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ther A.'s heirs male ſhould take, ſo long as 
there exiſted any; and that the eſtate ſhould 
not go over to his brother C. D, till Failure 
of heirs male of his brother A.; for the eſtate 
is firſt given to the heirs male of A. B., and is 
Sc given over. unleſs his brother A. ſhould 
die without any | heir male; or, if he left heir 
male, unleſs ſuch heir male ſhould die under 
xwenty-one, without heir male | of bis body; by 
which the intent of the reſtator is expreſs, 
that if A. B. died leaving heir male of his 
body that ſhould die under twenty-one, leaving 
heir male of his body, the eſtate ſnould not go 
over; conſequently he did not mean that the 
death of an heir male of A. B. ander twenty- 
one, ſhould prevent the heir male of the body 
of ſuch heir male from taking the eſtate. 
But yet ſuch laſt heir male could not take, if 
the deviſe to the heirs male of A. B. was not 
to veſt but in one attaining the age of twenty- 
one; for ſuch heir dying under twenty-one could 
not tranſmit it to his iſſue in that caſe, nor 
could his iſſue male poſſibly take but through 
him: Therefore thele two intentions of the 
teſtator are incompatible, vix. That the li- 
mitation to the heirs male of 4. B. ſhould be 
confined to an heir male attaining twenty- 
one, and that the eſtate ſhould go to the heir 
male of the body of ſuch heir male dying un- 
der twenty-one ; ſo that one muſt be given up 
or rejected in the conſtruction, and the latter 

iatent, 
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intent, as being part of the general inten- 
tion, apparent both in the firſt and latter 
part of the deviſe, 1s what I incline to prefer, 


If that is admitted to prevail; then the wot 
oben ſuch beir male attains twenty one years 
ape, muſt be rejected, or at leaſt be conſtrued 
to import, no more than the ſime at which he 
intended ſuch heir male ſhould be entitled to 
the actual poſſeſſion and management of the eſtate; 
and, in that view of the caſe, the deviſe reſts 
upon the operation of the preceding and ſub- 
ſequent limitations, which, upon the principle 
above noticed, I ſhould conſider as giving 
an eſtate tail to A. B. Perhaps the words 1 
have ſuppoſed to be rejected, might, however 
inoperative for confining the deviſe. to an 
heir male attaining twenty-one, ſtill be con- 
tended to afford an argument of the teſtator's 
intent, that the preceding words, heirs male, 
&c. ſhould not operate as words of limitation, 
but as words of purchaſe, to give an eſtate 
tail to ſuch heirs male, and-not veſt it in the 
anceſtor. But even then, as I think ſeveral of 
the caſes in which thoſe words have been held 
to operate as words of Jimitation, ' under the 
force of the general rule, contain at leaſt as 
ſtrong expreſſions of a contrary intention in 
the teſtator, I think this reſort would not be 
ſufficient to prevent the conſtruction of an eſtate 
tail in A. B. | 

4 Upon 
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Upon the whole, I ſcarcely know how to de- 
liver an opinion on this caſe, as it appears ſo 
very doubtful and difficult of conſtruction. But, 
as I am called upon for my ſentiments reſpect- 
ing it, I chooſe to incline to the oonſtruction of 
an eſtate tail in A. B., for the reaſons I have 
mentioned. 


CAszs and Ormntons, 


UPON the conſtruction of contingent 
limitations in a will. See 2 Durnford 
and Eaſt, 209. 


Tur above caſe, I find, was laid before me 
ſome time ſince by another Gentleman; and 
the caſe then containing only a ſhort extract 
of Mrs. Mary W.'s will, and noticing, that 
it recited the ſettlement, and that ſhe, by virtue 
of a power, appointed the truſtees to pay 10001. 
unto her ſon-in-law A. M., upon the contin» 
gency therein mentioned, (and not ſtating what 
contingency); and that in caſe neither J. V., 
nor any iſſue of his body, ſhould be living at 
the deceaſe of the teſtatrix, &y which event the 
ſettled eftates would develve upon her and her 
heirs, then ſhe deviſed the ſame eſtates, &c. 
I rather inclined to the opinion, though very 
dubiouſly, that the deviſe might be conſtrued 
as intended to take effect upon the eſtate's de- 
volving on her or her heirs; that is, falling 
into poſſcſſion, at leaſt as to the limitations 


of 
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of the freehold; and that ſhe only referred 
to the deceale of J. V. without ifſue in her 
lifetime, as ſuppoſing it to be the only event 
in which ſhe could diſpoſe of the lands. But, 
upon peruling the above ſtate of her will at 

| large, I am of opinion, that no part of the 
deviſe of the lands took effect in the event 
that has happened; for I now find ſhe had 
expreſsly in contemplation the two diſtin& 
events, viz. That of J. V., or any of his 
iſſue, being living at her deceaſe, and the al- 
ternative thereto, of xeither bim nor any of bis 
iſue being then living; and that ſhe diſtin- 
guiſhes between them, and makes different pro- 
viſions for them, exerciſing her power of ap- 
pointing the 1000/7, in the one caſe, and that 
of appointing the lands in the other. Ir there- 
fore appears to me, that the appointment of 
the lands is to be conſidered as dependent on 
the event of neither J. V., nor any of his 
iſſue, being living at the teſtatrix's Ceceaſe ; 
and that it has failed by means of J. V.'s being 
then living; and, conſequently, I conceive, 
that the fee deſcended on the teſtatrix's daugh- 
ter, and from her muſt deſcend to her heir at 
law, ex parte maternd, as the lands deſcended 
from her mother, who purchaſed the reverſion 
under the ſettlement recited in her will, which 
fell into poſſeſſion to the daughter; and that 
neither the heir at law of 4. V., nor the heir 
T at 
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at law of Miſs V., on the part of her father, 
can, as ſuch, have any title thereto, 


And 1 think, in the event that has happened, 
of J. V. being living at the teſtatrix's deceaſe, 
the appointment made by her, of the 10004. to be 
raiſed under the truſts of the term of 500 years 
created by the ſettlement, has taken effect, and 
that the perſonal repreſentatives of A. V. are 
entitled thereto, upon ſecuring and paying the 
annuities and legacies directed by the teſtatrix 
to be ſecured and paid by A. V. out of the 
ſaid ſum of 1000/,; to which annuities and 
ſums of money, I conceive, the annuitants and 
legatees thereof are in equity entitled; the an- 
nuitants to the annuities, from the time di— 
rected by the teſtatrix, and the legatees to 
their legacies of 50 J. from the end of fix 
months after her deceaſe, at 5 J. per cent., the 
principal being directed to be ſecured by 
A. V. with bond, which, I apprehend, would 
carry that intereſt; otherwiſe, as charged on 
lands, they muſt have carried only 47. per 
cent, 


But as to the legacies directed to be paid 
to J. V., S. R.'s children, E. G., A. H., and 
M. V., under the truſts of the term of 500 
years limited to H. L. and M. D. by the will, 
as well as the legacies directed by the will 
and codicil to be fecured by A. V. or his 

heirs, 
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heirs, on his or their coming into poſſeſſion 
of the eſtates deviſed to him; all thoſe, I 
conceive, have failed, as that deviſe or ap- 
pointment from which they were to ariſe has 
failed, by F. W.'s being living at the teſtatrix's 
deceaſe. 
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FURTHER Obſervations upon the 


ſame limitations. 


Tr very reſpectable opinions of Mr. 
and Mr, would fully juſtify me in 
altering my former opinion, if the words and 
connections of the diſpoſitions in the will did 
not appear to me too ſtrong to bend to. the 
conſtructions which thoſe Gentlemen incline 
ro, 


The teſtatrix firſt makes an expreſs appoint- 
ment of the 1o0co/. under the power in the 
ſettlement, in the event of V., er any iſſue of 
his body, being living at the time of her de- 
ceaſe. She then takes up the alternative event 
of neither J. W., nor any of his iſſue, being 
living at ber deceaſe; in which event ſhe ex- 
preſsly conſiders the eſtate as coming to her, 
and therefore thought ſhe might diſpoſe of it, 
which ſhe ſeems not to have had any notion 


of in the other caſe; and ſhe accordingly, 
in 
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in the latter event, deviſes and creates a term 
of 500 years for raiſing the like ſum as the 
had appointed in the other event, for the 
ſame purpoſe, and alſo for raiſing a further 
ſum of 10004, for the purpoſes therein ex- 
preſſed. 


Now, I think it as clear as language can make 
it, that this laſt term of coo years was only 
to take effect in caſe of neither J. V., nor any 
of his iſſue, being living at the time of her 
decraſe. When a teftatrix ſays, if ſuch a per- 
ſon, &c. ſhall be living at her deceaſe, ſhe 
directs and appoints ſo and fo; and in caſe 
ſuch a perſon ſhall not be then living, then ſhe 
gives and deviſes ſo and ſo; is it poſſible to 
conſider the latter diſpoſition as extending to 
the firſt event? Could we even ſuppoſe the 
teſtatrix to have intended it, her words do not 


60 any opening for conſtruftion on a ſup- 


oſed intention, but poſitively and clearly ſpeak 
e contrary. So far, therefore, as reſpects 

the term of 500 years deviſed by the teſtatrix 
to the truſtees, in the event of neither J. V., 
nor any iſſue of his body, being living at the 
time of the teſtatrix's deceaſe, I ſee no room 
for conſidering it as having taken effect, nor, 
conſequently, for concluding, that any of the 
truſts under it have ariſen, or can be con- 
ſtrued to exiſt, I think it cannot be denied, 
T 3 that 
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that the appointment of the 1000 J. under the 
ſubſiſting term has taken effect, the event on 
which it was limited having happened. I alfo 
think it clear, that tb the diſpoſitions, viz, 
that made in the event of J. V., or any of 
his iſſue, being living, and that depending on 
the event of neither his, or any of his iſſue, 
being living, could not take effect. The event 
on which the firſt was expreſsly limited ba 
happened ; that on which the other was limited 
has failed. Under theſe circumſtances, it would 
be ſtrange, I think, to reverſe the expreſs 
effect of the will, and conſider the firſt as 
having failed, and the latter as taking place; 
and yet, without ſuch a conſtruction, I do 
not fee how the further ſum of 1000/7., di- 
rected to be raiſcd under the laſt mentioned 
term, can be held to have taken place. 


But the principal doubt ariſes upon the ſub- 
ſequent limitation of the freehold and inhe- 
ritance, whether that depends on the ſame 
condition or contingency as the deviſe of the 
term of 500 years. Now conſidering, that 
this is a continuance of the remainder upon 
the diſpoſition taken vp by the teſtatrix, in 
the event of J. V., or any of his iſſue, not 
having been living at the time of her deceaſe, 
and that this is expreſsly from and after the 
expiration, or other ſooner determination, of the 


ſaid 
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ſaid term, and ſubje& thereto, it appears to 
me, that it was a contingency of the ſame 
contemplation and intention of diſpoſing of 
the remainder or reverſion of the lands, in 
the event in which the term itſelf was de- 
viſed. As it was made from and after the 
term, and ſubjef thereto, it clearly ſuppoſed 
the term itſelf ro exiſt prior to it; but the ex- 
iſtence of the term, as I have before obſerved, 
was confined to the event of neither J. V., nor 
any iſſue of his body, being living at the time 
of the teſtatrix's deceaſe, The diſpoſition, 
therefore, that preſuppoſed, and was to be ſub- 
ject to the term, I conceive, muſt be conſidered 
as depending on the ſame contingency as the 
term itſelf, | 


For this reaſon, I cannot help conſidering 
the eſtate deviſed to the mother, being ex- 
preſsly made from and after, as dependent on 
the ſame event as the term. The ſubſequent 
limitation to the daughter is clearly a con- 
tinuance of the ſame deviſe, and a diſpoſition 
merely of the remainder undiſpoſed of in the 
limitation to the mother. To conſider it other- 
wiſe, would be to ſuppoſe the teſtatrix in- 
tended the daughter ſhould eventually take the 
eſtate during the mother's life, which, I ap- 
prehend, ſhe had no intention ſhe ſhould ; and 
alſo, that the daughter ſhould, in the event 

14 of 
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of J. V, or any of his iſſue, being living, 
take the eſtate clear of the term of 500 years 
deviſed by her, and after the ultimate charge 
of 1coo!l. under the truſts of the term. This 
will, I apprehend, be the conſequence, if we 
ſuppoſe the deviſe to the daughter not to be 
confined to the fame event as the deviſe of 
the term. For theſe reaſons, I incline to 
think the deviſe to the daughter muſt be, 
agreeable to the import of the words, confined 
to the ſame event as the deviſe of the term; 
that is, of neither J. V., nor any of his iſſue, 


being living at the time of the teftatrix's de- 
ceaſe. 


The executory limitation over to A. V.,, in 
the event of the davghter's dying under twenty- 
one, was manifeſtly only a /ub/ituticnary diſpoſi- 
tion for that before made to the daughter herſelf, 
and, conſcquently, dependent on the ſame event. 
He was only to take what was intended ab- 
ſolutely to veſt in the daughter under the de- 
wiſe, if ſhe had lived to attain twenty-one, 
The deviſe to her was made defeaſible on the 
event of her dying under twenty-one, and A. V. 
put in her place, in reſpect to ach deviſe; and 
therefore I conceive the deviſe to him is to be 
conſidered as dependent on the ſame primary 
condition as that to her, as it was, in all events, 
I think, intended ſhe ſhould take under the 


deviſe 


Cass and Ovinions, 281 


deviſe before him. To conſtrue it otherwiſe, 
would be to ſuppoſe, that the teſtatrix intended, 
that, in the event of neither F. M., nor any of 
his iſſue, being living at her deceaſe, and of the 
daughter's dying under twenty-one, A. . 
ſhould take the eſtate clear of the term of 500 
years deviſed by the teſtatrix, and the ultimate 
charge of 1c00/. under that term, which, I 
think, cannot eaſily be admitted, 


The truth ſeems to be, that the teſtatrix had 
no notion of her power of diſpoſing of the 
eſtate, in the event of J. V., or any of his 
iſſue, being living at the time of her deceaſe; 
and therefore had no intention of, nor has made 
any diſpoſition in that event, than the appoint- 
ment under the ſubſiſting term of 300 years; 
and the queſtion, I take it, is not what we 
muſt ſuppoſe ſhe would have intended and done 
if otherwiſe informed, but what ſhe has done 
under her apparent ſtate of information ; and as 
to her ſpecifying in her codicil the deviſe to 
A. V. in terms expreſſive of e contingency 
only; it ſeems natural and proper enough, as 
the deviſe was not on two ſeveral and uncon- 
nected contingencies, ſo as to depend on each 
of them ſeparately, but was ultimately depend. 
ent on one final contingency, reſulting from the 
combination of two events; the concurrence of 
which two events conſtituted that one contin- 
gency referred to, 


I there- 
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I therefore, upon the whole, cannot (though 
with much diffidence and relu@ance, on ac. 
count of the truly reſpectable opinions, that, 
I am ſorry to find, are to the contrary) help 
ſtill inclining to the opinion I have already de- 
livered on the above caſe. 


THAT 
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THAT the following executory limita- 
tions by a deed, to the firſt fon of D. 
who ſhould attain twenty-five years of 
age, 1s void; and that other limita- 
tions, ſubſequent thereto, may pro- 
bably be deemed void alſo. 


A., by indenture of leaſe and releaſe, con- 


veyed lands to truſtees—To the uſe of 
A. tor life; and, after his deceaſe, to the 
ule of truſtees, their heirs and aſſigns, up- 
on truſt, that they, and the ſurvivors and 
ſurvivor of them, and his heirs, ſhould, 
amongſt other things, raiſe and apply, out 
of the rents and profits of the ſaid heredita- 
ments, for the maintenance of D. during 
his life, ſuch ſum as they thought proper, 
not exceeding — J. a-year; and ſhould 
alſo, out of the ſame rents and profits, 
raiſe money for the education of all or any 
ſons of the ſaid D. lawfully begotten, until 
ſome ſon of the ſaid D. ſhould attain his 
age of twenty-five years, at ſuch times, and 
in ſuch manner, as the ſaid truſtees ſhould 

think 
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think fit, not exceeding the ſum of —— . 
for an eldeſt, and the ſum of J. yearly 
for a younger ſon or ſons; and to pay the 
reſidue of the rents and profits of the ſaid 
hereditaments towards diſcharging the in- 
cumbrances thereupon, until ſuch eldeſt ſon 
of D. ſhould attain twenty-five years ; and 
when ſuch ſon of D. ſhould attain twenty- 


five years, to convey the ſaid heredita- 


ments: 


To the uſe of ſuch firſt ſon attaining ſuch age, 


and the heirs male of his body; and, for 
default of ſuch iſſue, to the uſe of the fe- 
cond and every other ſon of the ſaid D. in 
tail male; remainder to E., younger bro- 
ther of the ſaid D., for life; remainder to 
truſtees, to preſerve contingent remainders, 
with divers other remainders; and the ulti- 
mate remainder to A. s right heirs, 


The ſaid A., by will reciting the ſaid indentures 


of leaſe and releaſe, deviſed all his leaſchold 
and copyhold lands to the ſaid truſtees, and 
the ſurvivors and ſurvivor of them, his ex- 
ecutors, adminiftrators, and aſſigns, ſubject 
to, and under the ſame truſts, uſes, and li- 
mitai10ns as the ſaid eſtates were limited in 
ſuch indentures. 


A. died. 
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A, died. D. ſurvived him, married, and had 
iſſue one ſon, B., and died. B. has lately 
attained twenty-one years of age; and all 
the incumbrances on the lands are paid. 


Tu truſt for the firſt ſoa of D. attaining the 
age of twenty-five years, he having then no ſon 
born, ſeems to me to be a limitation which 
might eventually not take effect for twenty five 
years after a life in being, at the creation of the 
truſt, This exceeds the limits hitherto allowed 
for executory limitations on truſts ; which ſort 
of limitations is required to be confined to the 
period of twenty-one years after a life in being: 
therefore, as the preceding eſtate to 4. for his 
life, did not endure to ſupport it, ſuppoſing 
it to have been a contingent remainder, inſtead 
of an executory truſt, ariſing out of a remainder, 
do not ſee, unleſs we can conſider this limita- 
tion as veſting in an eldeſt fon, in ixtereſ, 
though not entitling him to the pen before 
that time, how it can be ſupported, But here 
is no expreſs limitation of the eſtate to, or in 
truſt for, an eldeſt or only ſon not firſt attaining 
the age of twenty-five. The limitation over 


to the ſecond or other ſon or ſons, indeed, is 
7 | not 
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not attended with ſuch a reſtriftion ; but this 
ſubſequent limitation ſeems expreſsly confined 
to ſecond and other ſons, after failure or de- 
termination of the eſtate to the firſt ſon attain. 
ing twenty-one; and therefore, the difficulty 
is for B., as being a firſt or only ſon, to ſup. 
port his claim under it. 


Had it been a caſe of a deviſe, poſſibly the 
circumſtances of the application of the reſidue 
of the rents, to the diſcharging incumbrances 
on the eſtates, till the firſt ſon attained twenty- 
five years of age, might have been urged as an 
argument for conſtruing this procraſtination 
of the truſt for him, to amount to a mere ſuſ- 
penſion of his poſſeſſion till that age ; and that 
it ſhould veſt in intereſt in him in the mean 
time, ſubject to ſuch charge; and this con- 
ſtruction would have been aided by his having 
a maintenance out of the lands in the mean 
time. 


But this being the caſe of a deed, I am afraid, 
is a circumſtance that bears hard againſt ſuch 
latitude of conſtruction. It is true, indeed, 
this is a caſe of a truſt, the legal eſtate paſſing 
to the truſtees in remainder expectant on A.'s 
deceaſe; which circumſtance, added to the 'di- 
rection to apply a ſufficient part of the rents 
and profits of the lands for the maintenance 
and education of the firſt ſon of D. attaining 

twenty- 
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twenty-five years of age, till the time when the 
eſtate is directed to be conveyed to him, might 
poſſibly be urged as an argument for a court of 
equity to conſider the limitation after A.'s deceaſe, 
as amounting to a truſt for the firſt ſon, ſubject 
to the charges impoſed thereon, till the age of 
twenty-five, and ſuſpending only his right of 
poſſeſſion till that time. But, I am afraid, it 
would be too great a violence upon the expreſs 
words of the truſt, to conſider a firſt or only ſon 
as entitled, before his age of twenty-five years, 
to an eſtate tail, under a direction, that when 
any ſuch ſon ſhould attain that age, the truſtees 
ſhould convey the lands to the uſe of ſuch ſon 
firſt attaining ſuch age, in tail, when there is no 
other direction or limitation in the will to entitle 
him to any eſtate at all in the land, but ſuch 
direction to convey to ſuch ſon firſt attaining 
ſuch age of twenty-five years. I therefore rather 
incline to the opinion, that the limitation to the 
firſt ſon of D. cannot be ſupported, becauſe too 
remote; and, conſequently, that B. is not en- 
titled under it, nor can do any thing to bar 
the ſubſequent limitations, ſuppoſing them 
good. 


Now, as to theſe ſubſequent limitations, they 
were truſts, to ariſe out of the ſame legal re- 
mainder in fee in the truſtees, as the preceding 
truſt for the firſt ſon of D. attaining the age of 
twenty-five, But though the truſt for fuch firft 

{on 
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ſon attaining that age was contingent, yet as 
the eſtate ſo intended for ſuch fon did nor 
extend to the whoie fee ſimple, the ſubſequent 
truſts do not appear to me neceſſarily to be 
bound by, or depend on, the ſame contingency, 
I think they may be conſidered as truſts taking 
immediate effect in intereſt, or out of the legal 
eſtate in the truſtees, ſubject to the preceding 
charges and the contingent eſtate to the firſt ſon 
of D. attaining the age of twenty-five ; inſo- 
much, that if D. had died without iſſue, I do 
not ſee why they might not have taken effect; 
and if they may be conſidered as veſted, ſubject 
to ſuch intervening contingent limitation to the 
firſt ſon of D. attaining twenty-five years of 
age, ſuppoſing it good, and that intervention 
is found to be, or becomes, void, it ſeems to 
be as much out of the way as if it never had 
taken effect, and were determined; or as if it 
never had been limited at all; juſt as in the 
caſe of limitations in a conveyance at common 
law, where, if any intervening remainder is, or 
becomes, void, the ſubſequent remainder-man 
takes as if the firſt were out of the caſe. 


It is true, when the particular eftate is void, 
(except in a will,) the remainder fails too; but 
the limitation to the firit fon of D., in the pre- 
ſent caſe, is not in the nature of a particular 
eſtate, but of a remainder, it being to ariſe out 
of a remainder in the truſtees, which was pre- 

ceded 
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ceded by the particular eſtate in A.; and became 
veſted thereon. Poſiibly it may be urged 
againſt the validity of theſe ſubſequent limita- 
tions, that if the limitation to the firſt ſon of 
D. is void, the ſubſequent hmitations ſtand as 
eſtares, to take effect on the failure of iſſue male 
of D., without any ſubſiſting eſtate to endure 
till that period; and, under this view, they 
would certainly be too remote. But I ſee no 
neceſſity for conſidering them in ſuch a light, 
any more than in the caſe of a lapſed deviſe of 
the particular eſtate, or of a void remainder in 
2 conveyance at common law, where the words 
introducing the ſubſequent remainder, upon the 
determination of the firſt eſtate or remainder, 
are not conſidered as poſtponing the ſubſequent 
remainder to the period when ſuch firſt eſtate, 
or preceding remainder; would have endured, if 
they had taken effect; but the eſtate being void, 
its extent or duration vaniſhes of courſe; and, 
of conſequence, the words of reference to ſuch 
extent or duration, having no object to relate 
to, ceaſe to be of any effect, and the next re- 
mainder is let in immediately, without any re- 
gard thereto. And therefore, in the preſent 
caſe, in order to ſupport the deed, ſo far as it 
is capable of any conſtruction in its favour, I 
incline to think the ſubſequent limitations may 
be maintained, upon the grounds 1 have no- 


ticed, 


v The 
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The ſame opinion applies to the copyhold 
and leaſchold lands deviſed by the teſtator's 
will, (fo far as the nature of the leaſehold is 
capable of the limitations in the ſettlement,) 
and whatever diſtinction might have been urged, 
in reſpect to latitude of conſtruction between a 
deed and a will, had the whole reſted on a will 
only ; yet, I incline to think, that the recital 
of the ſettlement in the will, and the expreſs 
limitation of the lands deb iſed to the ſame truſts, 
uſes, limitations, &c. as the ſettled eſtates, has 
ſo connected them with the ſettled lands, as to 
prevent any great ſtretch in favour of a con- 
ſtruction which would fever them. 


And the ground even for ſupporting the li- 
mitation to the firſt ſon of D., had the whole 
been the caſe of a ill, appears to me fo lender 
and precarious, that I ſhould have thought very 
little encouragement could have been given 
him to expect any ſucceſs in his claim, had it 
reſted on 2 will only. I have now delivered the 
tendency of my ſentiments on the above ſtated 
caſe; but I muſt, at the ſame time, obſerve, 
that 1 do fo with the greateſt diffidence, as the 
caſe ſeems to me full of difficulties, incapable 
of being ſolved or removed but by a judicial 


deciſion. 


UPON 
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UPON the ſame point, 


[The following. obſervations were added when 
the laſt ſtated caſe was ſent from another 


perſon. ] 


I avs peruſed the above caſe, with a copy 
of the decree, and the opinion of Mr. 
left with it. I have had occaſion to conſider, 
and deliver an opinion before, upon the two firſt 
points contained in the query upon this caſe, 
diz. Thoſe which reſpe& the validity of the 
limitations to the firſt ſon of D., and of the 
ſubſequent limitations overz a copy of which 
opinion I have procured and annexed to the 
caſe : in regard to which I am now to add, thar, 
upon reconſidering this caſe, I am ſtill more 
confirmed in the tendency of my opinion, that 
the limitation to the firſt ſon of D. is void, as 
it eventually (indeed in the very event that has 


happened) exceeded the limits of executory li- 
v 2 mitations 
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mitations five years longer than what has yet 
been allowed, which ſeems to have been one of 
the grounds upon which, in the caſe of Lage 
v. Ho/ford, 1 Black. Rep. 428., a proviſo in a 
will to ſuſpend the poſſeſſion of an unborn 
tenant in tail, tiil the age of twenty-ſix years, 


was held void. 


But, in regard to the validity of the ſubſe. 
quent limitations, though my former opinion 
rather inclines in tavour of them, yet the more 
I confider the caſe, the more difficult I find it 
to retain that opinion, or indeed to form any 
opinion upon that point. Indeed, I think it 
may be ſolidly contended, that none of the ſub- 
ſequent limitations could be conftrued to veſt, 
before the time limited for the preceding li- 
mitations to the eldeſt ſon of D.; the conſe- 
quence of which is, that if the former fails, as 
too remote, the latter do ſo likewiſe. To con- 
ſider the latter limitations as veſted before the 
former, would, I conceive, be to exclude the 
former entirely, on the event which has hap- 
pened, of its incapacity to take effect at the de- 
ceaſe of A., firſt tenant for life, and fo let in the 
remainder men to the eſtate before the com- 
mencement of the truſt, under which their claim 


and title was originally to ariſe. 


As to the latter part of the query, reſpecting 


the bar of the remainders by fine, ſuppoſing 
Rm them 
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them good, I conceive, that ſuppoſing B. to be 
now in the poſſeſſion and enjoyment of the 
eſtates, that if he executes a deed of feoffment 
of the freehold lands of inheritance, duly exe- 
tuted with livery of ſeiſin, and afterwards levies 
a fine come ceo, &c. thereof, with proclamations, 
the ſubliſting remainder men (i. e. the ſons of 
D., nephews of A., and their iſſue) will be bar- 
red by five years non-claim, if not under any of 
the legal incapacities to claim mentioned in the 


ſtatute. 


As to the leaſeholds or copyholds, a fine is 
not applicable to them; nor do I know of any 
other ſimilar mode of effectuating a bar as to 
them, | 


3 THAT 
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THAT a limitation, unſupported by a 
truſt, 1s too remote, if not confined 
to the failure or determination of the 
preceding eſtates, but made to depend 
on an event collateral thereto, unleſs 
ſuch event happen by the time all the 
preceding eſtates determine ; and that 
the ſame doctrine holds as well in 
copyholds as freeholds. 


A. B. having purchaſed a copyhold eſtate, was, 
on the ſurrender of X., admitted thereto, in 
the following words : 


e —_Prxfato A. B. pro et durante termino vitz; 
ce er, poſt ejus dect ſſum, Marie uxori prefati 
« A. B. pro termino vitæ; et, poſt de- 
« ceſſum præfatorum A. B. et M. B., et 
« diutius viventis tunc ſeniori exitui maſculo 
& de corporibus dictorum A. B. et Marie, 
ce legitime procreato vel procreando; et, pro 
« defectu ullius exitũs maſculi de corpori- 
« bus prædictis, tunc exitui feminino de 
„ corporibus prædictorum A. et M.; et, 
c pro defectu talis exitũs, tunc rectis hære- 
e dibus præfati A4. B. in perpetuum.“ 


After 
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After the deceaſe of 4. B. and M. his wife, D. 
the eldeſt ſon was admitted, to him and the 
heirs of his body, and immediately ſuffered 
a recovery, and was admitted in fee. The 
cuſtom of the manor gives to the youngeſt 
ſon. 


Tris caſe, I think, involves no inconſider- 
able difficulty. That limitations upon ſurrenders 
of copyholds are to be conſtrued as in convey- 
ances of freebold eſtates, I think, is a point not 
now to be queſtioned; vide Seagood v. Hone, 
Cro. Car. 366.; Allen v. Paſhall, Godb. 137.; 
and 1. P. Vn. 75. 77. And therefore, I con- 
ceive, that the limitations, ſenicri exitui maſculo, 
could give no more than an eſtate for liſe to the 
eldeſt ſon, without extending to any younger ſon. 
This point, indeed, ſeems to have been decided, 
even in the caſe of a deviſe; vide Lovelace 
v. Lovelace, Cro. Eli. 40. Anderſ. 132. And, 
I apprehend, that the limitation to the i/ue 
female, being in default of any iſſue male, muſt 
have failed, as there was ſuch iſſue male; and, 
in any event, I think, could have given no 
more than an eſtate for life to ſuch iſſue female; 
and therefore, if the remainder limited to the 

U 4 right 
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right heirs of A. B. were clearly good, undep 
the above circumſtances, I ſhould conceive, 
thar as ir veſted in him, according to the rule 
in Sbelly's caie, by union with his preceding 
eſtate for life, it deſcended to his heir according 
to the cuſtom, which was C. his youngeſt ſon ; 
and through him, by reprelentation to his 
ſon; vide Clements v. Scudamore, 1 Salk. 243, 
1 P. Vn. 63.; and, conſequently, that the lon 
of C would now be entitled to ſuch remainder 
in fee, expectant on the eſtate ſer /ife in bis uncle 
D. And, if ſo, I think he might, by a bill in 
equity, reſtrain D. from cutting timber. And 
the recovery being ſuffered in the lord's court, 
I think, would be no forfeiture of which the 
perſon in remainder or reverſion could take ad- 
vantage, as in the caſe of a recovery ſuffcred by 
2 tenant for life of the frechold lands; for in 
copyholds, the legal ſreebeld e ſtate is in the lord 
himſelf; vide Keen v. Kirby, 1 Med. 199. 
2 Mod. 33. 


But the difficulty is, how the limitation in the 
ſurrender to the right heirs of A. B. is to be 
ſupported, being after a failure of any male iſſue 
of the bodies of him and his wife, without a 
preceding limitation extended to that period ; for 
if it depended on a default of any iſſue male; that 
is, on the event of there being no iſſue male, then 
it failed by reaſon of the exiſtence of ſuch iſſue 
male; and if, on @ general failure of iſſue male, at 

any 
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any time, then, as a remainder, it could not 
take effect, unleſs ſuch default of iſſue happened, 
at furtheſt, by the expiration of the preceding 
eltates, viz. the deceaſes of A. B. and his wife, 
and their eldeſt fon; and that will not be the 
caſe, if any iſſue male of A. B. ſhould be living 
at the death of his eldeſt ſon D.; and it ſeems to 
me too remote in any other view. 


Indeed, it is not only poſtponed to a failure of 
iſſue male, but alſo of iſſue female. However, as 
the limitation to the latter tcems void in event, 
and the limitation over is on failure of the objets 
of the limitation that has ſo failed, I think, it 
might take effect, as if ſuch preceding limitation 
had been omitted, as in the caſe of a remainder 
after an intermediate limitation, either originally 
void, or failing in event; but the limitation 
ſeniori exitui maſculo has not failed; nor was the 
limitation over, in default of any iſſue male, con- 
fined to the failure of the objeFs of the former; 
for that extends only to an eideſt ſon; and the 
latter is poſtponed to the failure of any iſſue male. 
Had it been merely in default of iſue male, I 
think, thoſe words might have been conſtrued 
to mean, the iſue male before mentioned in the li- 
mitation ; but the word ullius ſeems to put a ne- 
gative on ſuch conſtruction. 


Where an ulterior remainder is limited after 
an intervening one, that is either void in its 
| creation, 
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creation, or eventually fails, or takes only a 
partial effect, the latter ſeems good upon the 
failure or determination of the former, and ſub. 
ject thereto, © But, where the laſt is not confined 
to the failure or determination of the preceding 
eſtate, but is made to depend on an event col- 
lateral thereto, then, unleſs ſuch event happens 
by the time that all the preceding eſtates deter- 
mine, (if not ſupported by a truſt,) I appre- 
hend, it fails of courſe, as well in the caſe of 
copyholds as frecholds; and the remainder to 
the heirs of A. B., in the preſent caſe, in default 
of any iſſue male, where the limitation to ſuch 
i ſue is confined to the elde/t iſue male, appears to 
me to fall under that predicament; and, if fo, 
there does not ſeem ſufficient ground for C's 
ſon, or any body elfe, to eſtabliſh a claim under 
the ſaid limitation, to the right heirs: of A. B. 
But the point is too difficult for me to pretend to 
any thing more than a mere inclination of opt- 
nion. 


UPON 
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UPON the laſt caſe. 


It was afterwards ſtated, that A. B. was admitred 
in fee, upon his purchaſe ; and, upon his 
own ſurrender afterwards, was admitted in 
the manner before ſtated, 


As A. B. ſtood admitted in fee, previous to the 
ſurrender, I am of opinion, that the limitation 
in that ſurrender, to the uſe of bis right heirs, 
was part of the former eſtate remaining in him, 
as the reverſion in fee undiſpoſed of by that ſur- 
render; vide Thruſtout v. Cunningham, 2 Black. 
Rep. 1046., and Ree v. Griffiths, 4 Burr. 1952. ; 
and, conſequently, that it deſcended on his heir 
at law, according to the cuſtom, that is, the 
youngeſt ſon C., and, on his death, to bis for E., 
who, I think, had C. even died in his father's 
lifetime, would have been entitled jure repre- 
ſentationis ; that is, as repreſentative of his fa- 
ther, according to the caſe of Clements v. Scuda- 
more, 1 Salk, 243. 1 P. Wms. 63. Therefore, 

9 J con- 
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J conceive, that E., the fon of C., is entitled to 
that reverſion, if . B. made no diſpoſition 
thereof by will, and a ſurrender to the uſe of it; 
and that he may, after the death of D., bring an 
ejectment for it, even before admittance, as his 
title is by deſcent; and, conſidering D. as taking 
no more than an etate fer life, under the ſur. 
render above ſtated, it follows, that he cannot, 
by any means, acquire the fee. 


UPON 
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UPON ſuch limitations over, of perſonal 
eſtate, in default of iſſue of the firſt taker, 
as are conſidered as ſubſtitutionary, or 
alternative for thoſe to the iſſue, See 


1 Durnford and Eaſt, 593. 


1 


WHEREVER there is a limitation of @ chattel to 
a perſon, and if be die without iſſue, remainder 
over, the remainder is too remote, not being to 
take effect till a general failure of iſſue, which 
may not happen for ſome generations. But 
where the limitation to ſuch perſon, either in- 
definitely, or for life, is followed by a limita- 
tion to his children or iſſue, that may anſwer 
the relation of the word 7/ue in the limitation 
over; the words dying without iſſue, in ſuch li- 
mitation over, have been held to, ſignify the 
i ſue before mentioned, and to whom the antece- 
dent limitation was made; vide the caſe of 
Vaughan v. Farrer, 2 Vez. 182—6. And, 
under that conſtruction, it ſeems, the limitation 


over is eventually good, not as a remainder 
| 13 aſter, 
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after, but as an alternative to, or ſubſtitutionary 
diſpoſition for the limitation to the iſſue, ſhould 
that fail for want of any ſuch iſſve; as in the 
caſes of Higgins v. Dotoler, 1 P. Wms. g.; 
Maddox v. Staines, 2 P. Vn. 421.3 Stanley 
v. Leigh, 2 P. Vns. 686., and ſeveral others to 
the ſame effect. And therefore, as there is 2 
limitation in this caſe 7o the children of G. L., 
J incline to the opinion, that the words, die 
without iſſue, &c. in the limitation over, are to 
be conſtrued as referring to the iſſue before de. 
ſcribed, juſt as if the words had been, „“ die 
« without ſuch iſſue.“ 


The caſe of Faugban v. Farrer, above cited, 
ſeems very much in point to the preſent queſtion, 
There, upon a deviſe of real and perſonal eſtate 
to one for life, and, if ſhe let children, the whole 
to ſuch child or children; bur, if ſhe ſhould die with. 
c#t iſſue, then to other purpoſes; it was contended, 
that the limitation of the perſonal property was 
too remote, and that the whole veſted in the firſt 


deviſce. 


But Lord Hardwicte held the contrary, ob- 
ſerving, that wherever the general words, u 
without iſſue, are mentioned relative to perſonal 
eſtate, the bequeſt of which is limited ſo as pro- 
perly to take place, the Court has conſtrued them 
to mean, ſuch iſſue as before deſcribed. Indeed, 
it is natural enough, when a teſtator gives pro- 


perty 


Casts and OrixioRs. 303 


perty to certain iſſue by deſcription, and then 
gives it over in default of iſſue, to ſuppoſe be 
meant in default of that iſſue to whom he had 
before given it, The preſent ſeems a ſtronger 
caſe in favour of the limitation over than that of 
Vaughan v. Ferrer; for the above mentioned 
conſtruction might, in that caſe, eventually have 
given the property over, in excluſion of iſſue, 
becauſe the limitation was confined to children 
whom the mother ſhould leave, and ſhe might 
have left no child, but one or more grandchildren, 
not falling within the deſcription of /uch iſſue as 
before mentioned ; but here the limitation being 
to the children generally, would have veſted in 
them on their birth; ſo that if there had been 
any iſſue, they muſt have taken in excluſion of 
the remainders over. 


I am therefore of opinion, that as G. L. had 
no child at the time of the teſtator's death, nor 
afterwards, the limitation over (conſidering the 
word iſſue as relating to iſſue before mentioned, 
viz, children) is good in event, though, had 
there been a child born after the teſtator's de- 
ceaſe, the whole would have veſted in ſuch child 
in excluſion of all the limitations over. 


But ſuppoſing the limitations over were to be 
decreed too remote, which, for the reaſons J 
have mentioned, I conceive, as the event has 
happened, they are not, then I ſhould be of 

opinion, 
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opinion, that, as the eſtate was limited to G. Z. 
expreſsly for bis life, the ſubſequent words, and 
if be happen to die without iſſue, did not enlarge 
his eſtate, as they might have done had the li- 
mitation to him been indefinite ; but that the re- 
mainder 1n the eſtate belonged to the teſtator's 
two ſons R. and G., as joint reſiduary legatees, 
according to the opinion of Lord Talbot, in the 
caſe of Clare v. Clare, Caſ. temp. Talb. 21. 


UPON 
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UPON a power of diſpoſition given by 
a teſtator to his wiic; and that her ex- 
ecution of it, by will, during her ſe- 
cond marriage, was valid, 


« C, D., by will, bequeathed all that his houſe and 


ce lands in X. unto his wife, and her heirs, 
« for ever; (and did thereby authoriſe and 
« empower his ſaid wife to ſell the ſaid 
« houſe and premiſes, to pay his juſt debts, 
ce if ſhe ſhould think proper ;) but in caſe 
cc his ſaid wife ſhould die without making 
« ber laſt will and teflament in writing, 
« or iſſue lawfully begotten on her body 
« by him or ſome other man, then his will 
© was, and he thereby gave, deviſed, and 
© bequeathed, after his ſaid wife's death, if 
« ſhe died without will or iſſue as aforeſaid, 
« all and ſingular the ſaid houſe and pre- 
« miſes, if not ſold for the uſes aforeſaid, 
e unto his right heirs for ever.“ ; 


The teſtator died, leaving his widow him ſur- 


viving, who afterwards married J. S.; and, 
during her coverture, ſhe, by will duly ex- 
ecuted, reciting verbatim the deviſe to her, 

x gave 
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gave the houſe and premiſes to her huſband, 
for life, and his ſon by a former wife, (ha- 
ving no child of her own,) in fee. 


1 


I ayyREHEND, from the looſe manner in which 
the will is penned, this caſe may be the ſubject 
of different opinions. Bur I rather incline to 
think, that S. took an eftate tail in the lands in 
queſtion, with a power of ſale, for payment of 
the teſtator's debts, and a power of diſpoſing of 
the lands by ber will, I think the word heirs, in 
the firſt deviſe to her, is explained and qualified 
into beirs of ber body, by the ſubſequent limita- 
tion over on her dying without iſſue lawfully 
begotten on her body by the teſtator, or any other 
man; and indeed the power of ſale for particular 
purpoſes only ſeems to imply, that ſhe was not 
to have the fee; and the limitation over being 
made to depend on her dying without making ber 
laſt will and teſtament, appears to me manifeſtly 
to import à power for her to diſpoſe of the lands 
by will, and to reduce the queſtion merely to 
this, Whether ſuch power extended to a will 
made by her during coverture, or was prevented 
or ſuſpended by her ſubſequent marriage ? 


In 
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In the caſe of Rich v. Beaumond, 2 Eg. Caf. 
Abt. 159. the Court of Chancery ſeemed to 
conſider the marriage a ſuſpenſion of ſuch powet, 
and diſmiſſed a bill brought by a deviſee under 
the will ; but the reaſon for ſuch diſmiſſion ap- 
pears, 3 Bro. Caſ. Parl. 312., to have been, that 
the Court thought the proper remedy in that caſe 
was at law, and not in equity; and the decree 
of diſmiſſion was afterwards reverſed by the 
Houle of Lords, and a caſe directed to be ſtated 
ſor the Court of King's Bench, 3 Bro. Caf. Parl.; 
and though the further proceedings upon it do 
not appear, yet it is ſaid, in citing this caſe, 
2 Vez. 64., that it was Held a good appointment 
by the Court of King's Bench. 


Indeed, a power of diſpoſing by will, ſeems to 
me to involve in it a power or qualification in 
the perſon, of making a will for the purpoſe ; 
that is, of executing the power by an inſtru- 
ment, having the requiſites, in form and mode 
of execution of a will, to paſs the ſame ſort of 
property; and it is generally eſtabliſhed, that 
naked authorities or powers, whether given be- 
fore or after coverture, may be executed during 
coverture, without words to diſpenſe with the 
diſability of coverture; and ſo may authorities 
coupled with an intereſt, where they are col- 
lateral to, and do not flow from the intereſts 
vide Co. Litt. Butler's 1ſt edit. 112. a. note 6, 
If this deviſe, indeed, could be conſtrued a de- 

x 2 viſe 
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viſe in fee to the wife, with an executory deviſe 
over on her dying without a will, and without 
leaving iſſue living at the time of her deceaſe, 
then would her will, made during coverture, 1 
-conceive, have been void, as this deviſe by her 
muſt have then taken effect, or flowed from her 
"own intereſt, viz. the fee. But mere con- 
ſtructive executory deviſes are never admitted, 
unleſs from neceſſity. 


Upon the whole, therefore, it appears to me, 
that S. took only an eſtate tail, with a power of 
diſpofition by will, and that ſuch power was not 
ſuſpended by her coverture ; and, conſequently, 
that her will, being duly executed and atteſted, 
though during coverture, was a valid execution 
of that power. 
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THAT a power of ſale, inſerted in a 
marriage-ſettlement made 1n purſuance 
of propoſals, is probably valid, though 
the power was not expreſsly noticed in 
ſuch propoſals. 


I nave peruſed the above draft, and made all 
the alterations in it that I think proper or re- 
gular, on behalf of A.; but I do not find any 
covenant for the production of the title-deeds, 
referring to a ſchedule. This, I preſume, is 
propoſed to be done by another deed; if not, 
it ſhould be inſerted in this. Subject to this 
obſervation, I approve of the draft as it now 
ſtands, on behalf of A.; but I am to obſerve, 
that, upon my en of the copy of B. C.'s 
marriage · ſettlement, I cannot ſatisfy myſelf ſa 
perfectly as I wiſh to do, though it did not ſtrike 
me as a matter of any doubt when 1 gave my 
opinion on the abſtract, and perhaps now only 
floats on the ſurface of abundant ,caution, whe- 
ther a queſtion may not be raiſed PP; the title, 

A 3 in 
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in reſpe& of the power of ſale in the ſettlement 
not being expre/ſsly warranted by, or noticed in, 
the propoſals an which that ſettlement wag 
grounded, 


The powers of leaſing fall under the ſame pre- 
dicament; and yet, I clearly conceive, there can 
be no queſtion at all reſpecting their validity; I 
mean validity in equity, for all the powers are 
clearly valid at law, being created in a ſettlement 
of the legal eſtate to uſes, under which they ariſe; 
but powers of leaſing and powers of ſale ſeem 
diſtinguiſhable ; for the firſt are requiſite for the 
improvement, or at leaſt preſervation, of the 
eſtate ; the latter not, However, as propoſals 
for a ſettlement are generally underſtood and 
conſidered as containing only the material out- 
lines and eſſential groundwork of the intended 
ſettlement, reſpecting the nature and extent of 
the proviſions thereby propoſed or agreed upon, 
which are to be filled up and completed in the ex- 
ecution, with ſuch uſual and convenient clauſes, 
powers, and proviſoes as are not inconſiſtent with 
the proviſions and limitations propoſed; and as the 

wer of ſale, and inveſting the money in the pur- 
chaſe of other lands, is very regular, uſual, and con- 
venient in ſettlements of eſtates comprehending a 
variety of diſtin& parcels, and not prejudicial to 
the ſecurity or intereſts of the iſſue, where it is 
veſted in truſtees, and not in the parents them- 
ſclves, and is not at all inconſiſtent with the * 
| 9 
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of the propoſals, nor leſſens the extent of the 
proviſions, eſtates, and intereſts thereby agreed 
upon or propoſed to be limited; I apprehend, 
its validity in equity is not to be affected, on the 
ground of its not being mentioned in thoſe pro- 
poſals. But, for complete ſatisfaction on this 
point, I muſt recommend it to the purchaſer to 
take the opinion of ſome gentlemen of the firſt 
practice and eminence at the Chancery bar, 


1 * 
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THAT the execution of a power of 
ſale by an infant is good. 


I am of opinion, that A. and B. took the 
copyhold eſtate in queſtion berween them, (in 
remainder, after the deceaſe of their parents, as 
renants in common, in fee,) by purchaſe (of 
courſe) under the vſes of the ſurrender in 1746; 
and as the admiſſion of the tenant of the par- 
ticular eſtate is, to all purpoſes, except that of 
prejudicing the Jord of his fine, an admiſſion of 
thoſe in remainder, I apprehend that the ad- 
miſſion of C. and his wife was a ſufficient ad- 
mittance of their daughters to the remainder, 
to enable them to make a ſurrender, if the lord 
accepted of it, as it ſeems he did, and admitted 
their ſurrenderee, under their ſurrender in 1780; 
and as to the queſtion, upon the infancy of the 
teſtator's /n, one of the executors, I am not 
appriſed of any caſe where the ſame point re- 
ſpecting an infant has been actually —_—_ 

. us 
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But it ſeems to fall within the principle of the 
law teſpecting the validity of a ſale by a feme 
covert or monk, under a power to ſell, and is fo 
confidered ; Brook. Abr. Deviſe. 12.3; in the caſe 
of Hearle v. Greenbank, 3 Atk. 695. 


Indeed, Lord Hardwicke held, upon very good 
reaſoning, that an infant could not execute 2 
power coupled with an intereſt; but he took the 
diſtinction between ſuch a power, and a power 
ſimply collateral in the nature of an authority, 
of which deſcription a mere power of ſale ap- 
pears to be. And, on this diſtinction, and the 
authority I have referred to from Brook, I in- 
cline to think infancy is no obſtacle to the exe. 


cution of the power of ſale by the ſon, in the 
preſent caſe, 


If it ſhould be ſaid, it is a power, the execu- 
tion of which requires a diſcretion, the anſwer 
is, the price is not arbitrary, or at the diſcre- 
tion of the executors, but to be the beſt that can 
be gotten for the ſame, which is a fact to be 
aſcertained independently of any diſcretion in 
the executors. I am to conclude, that there 
is no room left for any doubt on ſuch adequacy 
of price; and, if ſo, ſhould recommend a joint 
bargain and fale from the mother and ſon to 
the purchaſer, in fee, in purſuance and execution 
of their power, and that the purchaſer be ad- 

mitted 
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mitted thereon; and, at all events, I conceive, 
that if the power could not be effectually ex. 
ecuted, the heir would in equity be a truſtee 
for a bond fide purchaſer, for full conſidera- 
tion, and compellable to perfect the title to 
him, 


THAT 
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THAT a purchaſer under a power of 
ſale in marriage-articles, is bound by 
the terms of thoſe articles, though the 
power was altered and enlarged by the 
ſettlement after marriage; and ſome 
directions are given as to the convey» 
ance to the purchaſer, and for his ſe- 
curity in the application of the pure 
chaſe money, 


As there is a proviſo in the articles, expreſsly 
gſcertaining the nature and extent of the proviſo 
or power for ſale agreed to be contained in the ſet- 
{lement, T apprehend the parties had no right to 
alter or enlarge ſuch power in the ſettlement, 
but were tied down to the power expreſsly pre- 
ſcribed by the articles; that power is for the 
huſband and wife, with the conſent of the truſ- 
tees, to ſell and diſpoſe of any of the eſlates in- 
tended to be ſettled; the huſband “ aſſuring 
* cther eſtates of equal or greater value, to the 


% ſame uſes.” Such aſſurance of other lands, 
| therefore, 
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therefore, appears to be one of the terms or con. 
ditions of the power of ſale reſerved by the ar- 
ticles; for which reaſon, I conceive, a purchaſer 
cannot be confidered as ſecure without ſuch con. 
dition is complied with; that is, without ſeeing 
other lands, of equal value, ſettled to the ſame 
uſes; and, conſequently, that he will at leaf 
be bound to fee to the application of his money 
in a purchaſe of other lands, and to a proper ſei. 
_ tlement of ſuch other lands, notwithſtanding the 
power of ſale in the ſettlement, 


Regularly, I think, the aſſurance of the new 
lands ſhould either have preceded, or, at leaſt, 
accompanied, the ſale of the ſettied lands ; but, if 
the purchaſer takes care to ſee the money actually 
laid out in the purchaſe of proper lands, and a 
proper ſettlement thereof made to the old uſes, 
I think he will be ſafe, as the power in the ar- 
ticles will have been ſubſtantially purſued, by 
the aſſurance of other lands of equal value, to the 
ſame uſes, though it was not done at the ſame 


time. 


If there were 2 purchaſe at hand, the buſineſs 
might be effected at one and the ſame time; the 
mode of conveyance, if the purchaſer will accept 
of the title ſubject to ſuch attention and reſponſi- 
"bility in the mean time, I-apprehend, may be 
by leaſe and releaſe, reciting the articles and 


ſettlement, and the ſurrender of the copyholds, 
an 
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and the contract for fale; and then the huſband 
and wife, in order to enable them to make ſuch 
ſale, may, in purſuance of the power reſerved by 
the ſettlement, alter, revoke, change, and make 
void the uſes, truſts, Sc. declared by the ſettle- 
ment, and by the ſurrender of the freehold-and 
copyhold lands reſpectively; (both which, I pre- 
ſume, were mentioned in, and ſubjetis of, the 
articles; and then may, in purſuance and exe- 
cution of the power reſerved to them by the ar- 
ticles and ſettlement, grant, bargain, alien, fell, 
releaſe, and abſolutely diſpoſe of the ſame eſtates, 
as well freehold as copyhold, (referring to a leaſe 
for a year of the freeholds,) to the purchaſer 
and his heirs, habendum to and to the uſe of 
him and his heirs, diſcharged of the uſes and 
truſts of the ſettlement and ſurrender. There 
ſhould be a covenant for ſurrendering the copy- 
holds, which ſhould be ſurrendered to the uſe 
of the purchaſer and his heirs accordingly, in 
execution of the power of ſale reſerved to them 
in the ſettlement and uſes of the ſurrender, The 
purchaſe money ſhould be paid, by the direction 
of the huſband and wife, to the truſtees, who 
ſhould give receipts for the ſame to the pur. 
chaſer; and the huſband and wife ſhould alſo 
acknowledge ſuch payment thereof accordingly ; 
and the huſband ſhould enter into all the uſual 
covenants, for title, &c. 


4 By 


318 Cass and Orixtoxs. 


By this means, I conceive, the purchaſer will 
acquire the abſolute legal title, under the power 
in the ſettlement ; but, on account of its varia- 
tion from the expreſs power in the articles, l 
think his title will not be complete in equity, 
till a purchaſe is made of other lands, and thoſe 
lands ſettled to the ſame uſes. It may, there. 
fore, be prudent for him to have the purchaſe 
money inveſted in the joint names of the truſtees 
in the ſettlement, and of himſelf, or ſome truſ- 
tee for him, with a power of nominating a new 
one, on the death of any former, till the intended 
purchaſe and ſettlement is made, if he thinks 
fit to engage in the execution of ſuch truſt, 
which will of courſe call for his attention to the 
title and value of the lands to be purchaſed, and 
the propriety of the ſettlement to be made. I do 
not ſee that a fine will be requiſite, as the pur- 
chaſer will come in, not under the parties con- 
veying, but under the ſettlement itſelf, which 
contains the power of ſale. 


THAT 
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THAT the execution of the following 
power of appointment given by a teſta- 
tor to his wife, muſt be confined to the 
objects ſpecified by the terms of the 
power; but that it includes à li- 
berty to ſnare and apportion the pro- 
perty, and to ſubject the ſame to ſome 
reſtrictions, limitations, and condi- 
tions. 


A., by will, gave and deviſed his real and per- 
ſonal eſtate to his wife, for life; and, from 
and after her deceaſe, he gave and be- 
queathed the ſame unto his two younger 
children, B. and- C., their heirs, executors, 
and adminiſtrators, in ſuch parts, ſhares, 
and proportions, and manner, and ſubject 
to ſuch reſtrictions, limitations, and con- 
ditions, as ſhe ſhould, in her lifetime, by 
any deed or deeds, with or without power 
of revocation, or by her laſt will, direct, 
limit, declare, or appoint. 


I HAVE 


+ a — 


1 
, 
* 
l 
＋ 
9 
» 
1 


8 


320 Caszs and Orixioxs. 


La 


Inas peruſed the above draft, which, with 
a few corrections, I think would anſwer the in- 
tent of the teſtatrix, if the power of appoint- 
ment ſhe derives under her late huſband's will 
enabled her to make the diſpoſitions of his pro- 
perty expreſſed in ſuch draft. But 1 am of 
opinion, that the power given her by her ſaid 
_ huſband's will, of appointing his property to his 
two younger children, falls far ſhort of the 
extent of the diſpoſitions ſhe is deſirous of 

making. \ 

That power is confined, 1n regard to its ob- 
jects, to the ſaid two ſons, and, conſequently, 
does not authoriſe her to introduce any ſtranger 
as truſtee or committee-man, or child or iſſue 
of either ſon, into the extent of her appoint- 
ment. 


It alſo appears to be confined, in reſpect to 
the nature or quantity of eſtate or intereſt to 
be appointed, namely, to thoſe two ſons, their 
heirs, executors, and adminiſtrators ; heirs ap- 
plying to the real eſtates, and executors and 
adminiſtrators to the perſonal ; fo that, I think, 

the 
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he cannot appoint 4% than a fee in the real 
eſtates, nor than the whole intereſt in the per- 
ſonal. 


The extent of her power ſeems confined to the 
determining the particular parts and proportions 
which her ſaid ſons ſhall take in the ſaid pro- 
perty, and of annexing to either ſon's eſtates any 
legal reſtriction, limitation, or condition, in re- 
gard perhaps of going over to the other of them, 
in certain events and proportions, and not. to 
the advantage or benefit of any other perſon, or 
of the children or iſſue of eicher; for any ſuch 
other perſon, or iſſue, or child, are not the oh- 
jets of the power mentioned in the ſaid teſtator's 
will; and. any reſtriction, limitation, or condi- 
tion operating to give ar ſecure the eſtate to ſuch 
child, iſſue, or ſtranger, would in effect amount 
to an appointment to ſuch child, iſſue, or 
ſtranger, inſtead of the ſons to whom the pro- 
perty is expreſsly given by the teſtator's will, 
and would be contrary to the giving 1t to the 
ſaid ſons, their heirs, executors, and adminiſtrators, 
as it is given by the teſtator's will. And, I con- 
ceive, any attempt of this ſort would, after the 
teſtatrix's deceaſe, involve her family, that is, 
her ſaid ſons, and their iſſue, in litigations and 
ſuits, which, beſides liying the foundation for 
family feuds and inveterate diſſenſions, might 
exhauſt a great part of the property intended to 
be ſecured, and leave the reſidue juſt in the ſame 

Y ſtate 
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ſtate as the teſtatrix would have left the whole, 
if ſhe had made no appointment at all. 


She may ſafely appoint one part of the free- 
hold and of the perſonal to one ſon, his heirs, 
executors, and adminiſtrators, and the reſidue 
to the other, making ſuch diviſions, in what pro- 
portion ſhe pleaſes ; and | think ſhe might an- 
nex any reaſonable reſtriction, limitation, or 
tondition to Either ſhare, ſo as to give it, or at 
leaſt a greater part of ir, over to the other ſon, 
in a certain event, But then, I conceive, it 
mult be ſo given over to that other, his heirs, 
executors, and adminiſtrators, according to the 
nature of the property, real and perſonal, and 
not to his iffue or children, as I have obſerved 
before. And ſuch a limitation, therefore, would 
not anſwer the intent, becauſe either ſon, who 
was to receive the benefit of ſuch conditional 
limitation, might diſpoſe of, and depart with, 
ſuch contingent intereſt, before it happened or 
accrued; and it would be liable to the claims of 
his creditors, under a commiſſion of bankruptcy, 
and would by no means be ſecure to his iſſue, 


And as to the laying any fort of obligation 
upon either ſon, in point of intereſt, to abide by 
and eſtabliſh the wiſhed-for diſpoſition, by giving 
the greater ſhare to the other, if he refuſed it, 
that could by no means have the effect; for 
whatever advantage be given to one ſon, as an 

\ inducement 
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inducement for his compliance with an appoint- 
ment exceeding the limits of the power, would 
operate in the ſame proportion on the other ſon, 
to oppoſe the unauthoriſed diſpoſition, and ſer 
them aſide, and thereby entitle himſelf to a 
moiety of the property, for want of a proper and 
effectual diſpoſition within the clear limits of the 
power. 


If any thing is to be done, by making it the 
intereſt of the appointees to abide by or eſtabliſh 
the diſpoſition intended, the inducement muſt 
extend equally to both ſons, and of conſequence 
muſt ariſe out of the diſpoſition of ſome other 
property not compriſed in, or confined to, the 
power of appointment, and which the teſtatrix 
can give as ſhe pleaſes; and it muſt be of value 
ſufficient to counterbalance, at leaſt, the preju- 
dice which the ſons might otherwiſe conſiderthem- 
ſelves as ſuſtaining, by the diſpoſition intended 
by the teſtatrix, of her late huſband's property. 
I know of no other means by which the teſtatrix 
can, with any proſpe& of ſucceſs, attempr the 
diſpoſition of her late huſband's property, ex- 
preſſed in the above draft. 


THAT 
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THAT it is unreaſonable for a pur- 
chaſer to require an indemnity againſt 
an appeal to the Houſe of Lords, after 
a deciſion in favour of the title in the 
Court of King's Bench, and a decree 
for the acceptance of the ſame title by 


the Court of Chancery. 


As to the purchaſer's requiring an indemnity 
againſt an appeal from the deciſion already made 
upon A.'s title, I muſt confeſs it appears to me 
a requiſition very extraordinary. It is admitted 
that ſuch an appeal is by no means probable; 
the mere poſſibility of it is ſurely not a ſufficient 
ground for objection to the title. If it were, 
I know not what would become of half the titles 
in the kingdom; for no title that involved a queſ- 
tion which had not been carried up to, and de- 
cided by, the Houſe of Lords, could be accept- 
able on ſuch a principle ; for any former deciſion 
of the ſame point, in any inferior court of ju- 


dicature, in any former or other caſe, would not 
prevent 


g ; , 
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prevent the bringing the ſame point again to 3 
legal diſcuſſion, in another caſe ariſing upon the 
ſame title, which would open the way to an ap- 
peal to the Houſe of Lords, or court of dernier 
reſort. This, I ſay, would be poſſible in any 
queſtion not actually decided before by the 
Houſe of Lords; nor could the poſſibility ever 
ſtop there; for a point even decided half a cen- 
tury before, by the Houſe of Lords, might be 
ſuppoſed, in poſſibility, to ſtand a chance, at 
| leaſt, of a different deciſion now, between other 
parties, under the influence of other circum» 
ſtances, before different judges in the ſame court; 
ſo that no title, depending, in any degree, on 2 
queſtion not actually decided in the Houſe of 
Lords, upon the very ſame caſe, could be pru- 
dently accepted without an indemnification, ex- 
tending to the limits allowed by the ſtatutes of 
limitation, for agitating the queſtion in a court 
of juſtice. 


For theſe reaſons, I do not think the requiſi- 
tion of an indemnity, againſt the poſſibility of an 
appeal to the Houſe of Lords, in the preſent caſe, 
can be juſtified. Indeed, the Court of Chancery 
has concurred with the Court of King's Bench, 
in aſſuring us that it cannot; the latter, by their 
opinion, that A. was entitled to an eſtate tail 
under B.'s will; and the former, by compelling 
or decreeing a purchaſer to accept the title with- 
out any ſuch indemnification, 

Y 3 If, 
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If, under the opinion of the Court of King's 
Bench, and a decree of the Court of Chancery, 
the title was held to be ſuch as a purchaſer ought 
and was bound to accept, with what colour of 
decency can I preſume to tell another purchaſer, 
that the ſame title requires an indemnity, and 
that he is not bound to accept it without. 


The conveyance may be by deeds of leaſe and 
releaſe, or bargain and ſale, inrolled, from A., 
to and to the uſe of the purchaſer, and his heirs, 
If A.'s wife is barred of dower by a ſettlement, a 
fine is not neceſſary ; otherwiſe, a fine from her 
and her huſband would be requiſite to bar her of 
dower. 


THAT 
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THAT a purchaſe in the names of 
three illegitimate children may be 
conſidered as a proviſion for them. 


I SHALL firſt anſwer the queſtion reſpecting the 
copyholds, as to which I am to obſerve, that 
where a purchaſe is made in the names of per- 
ſons from whom no conſideration moves, and 
being ſtrangers in blood to the real purchaſer ; 
that is, to the perſon actually paying the pur- 
chaſe-money or fine for ſuch purchaſe, ſuch per- 
ſons are conſidered as truſtees for the perſon pay- 
ing the fine or conſideration-money, and he may 
then diſpoſe thereof as he thinks proper. But 
where the purchaſe is made by a parent, in the 
name of a child otherwiſe unprovided for at the 
time, eſpecially if the child be then an infant, 
ſuch purchaſe appears to be generally conſidered, 
not as a truſt for the parent paying the purchaſe- 
money or fine, but as an advancement or pro- 
viſion for the child in whoſe name the purchaſe 
is ſo made; vide 2 Vern. 19. 1 Chanc, Caf. 296. 


Finch. Rep; 338., and 1 Atk. 386. 
Y 4 I there- 
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I therefore, in the preſent caſe, incline to the 
opinion, that the purchaſe made by A. in the 
names, and for the lives, of his three natural 
daughters, who are ſtyled his daughters on the 
admiſſion, as above ſtated, and had then ac- 
quired, by reputation, a legal deſcription as 
purchaſers by that name, is to be conlidered as 
a proviſion made for them. 


Had it been the caſe of lawful, inſtead of na. 
tural, children, I ſhould have been clearly of 
that opinion; and the only difficulty on this 
point, in the preſent caſe, ſeems to me to ariſe 
from the circumſtance of their being natural 
children. But, confidering the natural obliga- 
tions a man is under to provide for ſuch chil- 
dren, as well as the legal demands upon him, by 
our poor-laws, at leaſt, ultimately grounded .in 
the original and neceſſary connexion between 
the laws of nature and of ſociety, I apprehend, 
the principles of natural obligation, public. con- 
venience, and parental duties, will, however 
diminiſhed in ſtrict legal force, in reſpect of their 
deviation from the direct mid-channel of legal 
adoption, ſtill extend to the preſent caſe, it not 
being to raiſe an equity againſt the law, as in 
ſupplying the want of a ſurrender, &c. but in 
ſupport of the legal title, which is in the davgh- 
ters, againſt a conſtructive equity for the parent, 
'fo as to bring it within the influence of the rule 
above noticed, I think, at leaſt, it is not to 

TY be 
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be conſidered as in the breaſt of the parent of 
ſuch children to deny or diſpute the extent of the 
rule to them, whatever colour there might be in 
favour of creditors having claims not otherwiſe to 
be anſwered out of his property. | 


I therefore incline to the opinion, that his 
three daughters are now entitled to the copyhold 
eſtates in queſtion, for their lives, ſucceſſively, 
according to the grant, ſubject to any right 
- which the firſt life may have, by the cuſtom of the 
manor, to make any diſpoſition or alteration of 
or for the ſubſequent lives. | 


THAT 
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THAT in order to ſuffer an equitable 
recovery, where the freehold is given 
to a feme covert's ſeparate uſe, a fine 
is neceſſary for making the tenant to the 


præcipe. 


Tux truſt under which the truſtees were di- 
reed, during the wife's life, to receive the rents 
and profits, and, after paying off all outgoings, 
Sc. to pay the wife's annuity, and the ſurplus, 
to the niece, for her ſeparate u/e, I conceive, 
clearly inveſted them with the legal ce during 
the wife's life. After that, the uſe declared from 
the deceaſe of the wife, as to the A. B. eſtate, 
I apprehend, became executed in the teſtator's 
brother H. in fee, ſubject to the defeazance 
thereof, in the event mentioned, of his refuſal 
to accept the ſame in lieu of the annuities for 
which it was intended as a ſatisfaction. And, as 
to the reſidue of the gates, after the wife's deccaſe, 
] conceive, the ze being in effect limited to the 
truſiees, and the ſurvivor, and the heirs of ſuch 
LAST ſurvivor, 
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* 


ſurvivor, inveſted them with the legal eſtate ac- 
cordingly; and that none of the ſubſequent, 
truſts were uſes executed, as a uſe cannot be 
executed upon a uſe; but that all the ſubſe- 
quent limitations were mere truſts or equitable. 
eſtates. 


The limitations of thoſe eſtates, after the. 
wife's deceaſe, is to the u/e of, and in truſt that, 
the ſaid truſtees, and the ſurviver of them, and 
the beirs and aſſigns of ſuch ſurvivor, ſhould, Sc. 
which is at leaſt equivalent to a limitation to 
the uſe of the truſtees, and the ſurvivor, and the 
beirs and aſſigns of ſuch ſurvivor, in truſt, that 
ſuch truſtees and the ſurvivor of tbem, and the 
beirs and affigns of ſuch ſurvivor, ſhould, &c. 
This would clearly have given the legal freebold 
to the truſtees, with the legal fee in contingency 
to the ſurvivor, which has now become veſted 
in ſuch ſurvivor, by the deceaſe of his co- 
truſtee, 


But, abſtracted from this expreſs limitation 
of the uſe itſelf, the truſt for ale or mortgage of 
all or any part of the eſtates, ſeems ſufficieat to 
decide the conſtruction of the legal fee paſſing to 
the truſtees, as eſſential to the execution of that 
truſt. And then it follows, that all the ſubſe- 
quent uſes muſt be mere truſts, or equitable 
Hates. : 


I am 
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I am therefore of opinion, that the legal 
eftare in the lands ſo deviſed to the truſtees, is 
in Mr. O., as the ſurvivor of thoſe truſtees; 
and that all the ſubſiſting eſtates, as well he, 
freehold limited for N., as the eftate tail in 9.'s 
ſon, and the ulterior remainders and reverſion, are 
all equitable eſtates; and, conſequently, that 
fuch eſtate tail, and the ſaid ulterior remainders 
and reverſion, may be barred by an equitable re- 
covery ; that is, a recovery againſt an equitable 
tenant to the præcipe, which N. and his wife, 
and 9.'s ſon, may, I conceive, make, without 
O.'s concurrence, by leaſe and releaſe, and a fine 
from N. and his wife. A recovery, duly ſvf- 
ſered againſt ſuch @ tenant to the precipe, wherein 
's ſon is vouched, I conceive, will bar the 
eftates tail of &,'s ſaid ſon, and the u/terior re- 
mainders and reverſion, and acquire the equi- 
table fee, ſubje& only to the contingent eſtates 
tail to the poſſible ſons and davghters of N., 
which will not be prejudiced by ſuch re. 
covery. 


1 think a fine requiſite on account of her 
eftate for life being limited for her ſeparate uſe, 
excluſive of Ber huſband, and ſo not inveſting bim 
with the equitable freehold in her right, to ca- 
Pacitate him to paſs it by legſe ard releaſe, to the 
intended tenant to the præcipe, which, I con- 
ceive, her fire will do. 


Suppoling 
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Suppoſing 2.'s eſtate to have been a legal 
remainder, I then conceive the caſe would fall 
within the doctrine of Salvin v. Thorauton, and, 
of courſe, that no effectual recovery could be 
ſuffered during N.'s life, without the concur- 
rence of the truſtee, in whom the legal freehold 
undoubtedly muſt be during her life, to anſwer 
the truſt for her ſeparate uſe. Or if the truſt, 
in this caſe, for N.'s ſeparate uſe, could be 
deemed ſo- ſpecifically different from a general 
truſt or equitable eftate, as to incapacitate her 
to make a tenant of the equitable freebold, that 
circumſtance would invalidate the recovery. 


Bot, in my apprehenſion, ſuch a doctrine is 
not maintainable ; for as a truſt for the ſeparate 
uſe of a feme covert, during her life, has not 
been held ſo different from a general truſt, as 
to prevent it from niting with a general truſt 
for the heirs of the body, (according to Shelly's 
caſe,) or to obſtruct her taking an equitable 
eſtate tail, (vide caſes and obſervations on the 
very point in the 4th edition of the Eſſay on 
| Contingent Remainders, page 74.), I appre- 
hend ſhe is completely entitled ro the whole 
equitable intereſt for her life under it, though 
the rules of equity withbold it from ber buſband ; 
and that ſhe is accordingly competent to tranſ- 
fer that equitable eſtate ne, ſo as to make 
en equitable tenant to the precipe, ſufficient for 


a good 
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a good equitable recovery; vide Penne v. Peg. 
cock and ux., Caf. temp. Talb., of the effeg 
of a fine by huſband and wife, in paſſing 
her intereſt in eſtates ſettled to her ſeparate 
ule. 
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THAT where lands are given to one 
in tail, with a conditional limitation 
over in the event of his alienation, the 
præcipe for ſuffering a recovery ſhould 
be brought againſt the renant in tail 
in poſſeſſion himſelf, in order to avoid 
any queſtion that may ariſe upon fuch 
conditional limitation. 


IAM of opinion, that A. B. took an eſtate tail 
under the limitation, “ to the uſe of himſelf for 
« life; and, after his deceaſe, to the uſe of the 
te heirs of his body,” according to the well- 
known rule in Shelly's caſe; and as to the re- 
ſtrictive clauſe, I conceive, it can operate only 
as à conditional limitation; which, however 
valid it might be to reſtrain an alienation by any 
other means, cannot, I conceive, reſtrain him 
from ſuffering a recovery, or levying a fine, 
within the ſtatute of fines; for the power of 
ſuffering a recovery, or levying ſuch 4 fine, is 
conſidered ſo incident to an eſtate tail, that any 
4 14 condition 
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condition or proviſo reſtraining or prohibiting it, 
is held to be repugnant to the nature of the 
eſtate, and therefore void; vide 6 Co. Rep. 41., 
10 Co. Rep. 38., amongſt other authorities, I 
therefore conceive, that the recovery by A. B., in 
this caſe, will not forfeit his eſtate, or give effect 
to the conditional limitation over, mentioned in 
the reſtrictive clauſe; but that a recovery ſuffered 
by him, before any breach of the condition, will 
bar his eſtate tail, and the remainders and rever- 
ſion, together with the conditional limitation 
over, and acquire him the fee diſcharged there- 
from; according to the caſes of Page v. Hay- 
ward, 2 Salk. 570.; Pigg. Com. Rec. and Driver 
v. Edgar, Comp. 379., and ſubje& only to the 
charge of debts, and the * of —1. 
charged thereon by the will. ä 


The only doubt ſeems to be, how far a previ- 
ous conveyance for the making the tenant to the 
præcipe, may be deemed a breach of the condi» 
tion, before the recovery ſuffered ; and though 
I ſhould incline to think a conveyance might be 
eſſected for this purpoſe only, without incurring 
a breach of the condition, yet I think it may be 
better to avoid the queſtion by a recovery with 
ſingle voucher, in which the præcipe ſhould be 
brought againſt A. B. himſelf, who may vouch 
over the common vouchee, purſuant to an agree- 
meat for that purpoſe, in a deed between him 
and the intended demandant, in which the uſe 

7 may 
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may be declared to himſelf in fee, or otherwiſe 
as may be thought proper. He may then raiſe 
money for payment of the debts, Sc. which 
otherwiſe, I think, would be to be raiſed under 
the direction of a court of equity; for, as A. B. 
is now tenant in tail in poſſeſſion, fuch a reco- 
very, with ſingle voucher, will bar the eſtate tail 
of which he is fo ferſed in poſſeſſion, and the re- 
mainders, Sc. and acquire him the fee, 


If it, indeed, was neceſſary to have a recovery 
with double voucher, a tenant to the præcipe 
might, I conceive, be made by fine, without in- 
curring the forfeiture of A. B.'s eſtate, under the 
proviſo; Bur as a recovery againſt himſelf, as 
tenant to the præcipe, he being tenant in tail in 
poſſeſſion, appears ſufficient, there ſeems no oc- 
caſion for the additional expence of a fine. 
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THAT eſtates tail in different perſons, 
and the remainders over, may be 
barred by one recovery, in which they 
are jointly vouched; but that ſuch a 
recovery is not eligible. 


= tenant in tail of an eſtate with remainders 


over, and B., tenant in tail of another 
_ eſtate with remainders over, joined in 
making a tenant to the præcipe, for ſuffer- 
ing a recovery, for barring ſuch eſtates 
tail and remainders over. They were jointly 
vouched, and vouched over the common 
vouchee. This practice has much pre- 
vailed; but a doubt has ariſen with re- 
ſpe&t to the validity of ſuch a reco- 


very. 


Your opinion is requeſted upon this difficulty, 


> _ 


for the direction of ſeveral country practi- 
tioners, who will think themſelves much 
obliged by your reaſons at large. 


Tae 
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Tux general terms in which the query upon 
the above caſe is propoſed ro me, involve two 
diſtin queſtions ; the one, reſpecting the ſtrict 
legal validity ; the other, the general propriety 
or eligibility of the practice in queſtion, 


In regard to the firſt point, I conceive, that 
the recoveries in queſtion would be ſupported 
by our courts of law, I think their ſtrict validity 
is derivable from the very ſame principles upon 
which Holt maintained the validity of the reco- 
very, in the caſe of Page and Hayward, reported 
2 Salk. 570. (but much more fully at the latter 
end of Piggott's Treatiſe on Common Reco- 
veries). Holt there held, that where a recovery 
would be good in caſe the præcipe was brought 
againſt rwo perſons jointly, there a recovery, 
wherein thoſe two perſons were vouched jointly, 


(if there was a good tenant to the precipe,) 


would be good; becauſe the vouchee becomes 
' tenant in law to the writ, 


Now, if we ſuppoſe a joint præcipe to be 
brought againſt two perſons, of lands whereof 
they are ſeverally ſeiſed in diftin& parcels, (as 

| 1 the 
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the perſons joining in the recovery now in 
queſtion are,) the queſtion is, Whether a reco- 
very ſo ſuffered would be good? If it would, 
then, upon the principles laid down by Lord 
Holt, a recovery, wherein ſuch two perſons are 
Jointly vouched, (there being a good tenant to 
the præcipe,) would alſo be good; and ſuch is 
the recovery upon which the preſent caſe 
ariſes. 


To reſolve this queſtion, we are to conſider, 
that the joining of a ſtranger with the tenant in 
tai in the præcipe, does not of itſelf vitiate the 
recovery, as appears by Lord ** argument in 
the caſe above cited. 


Now, in the cafe I have put, each of the two 
perſons is, in fact, a ſtranger as to the lands of 
the other; and therefore, his being joined in the 

pe with that other, will not vitiate the re- 
covery ſo ſuffered by that other. It is true, in- 
deed, that either of them might, by pleading 
ſeveral tenancy, abate the writ; but then this, 
being matter which makes the writ abateable, 
will not avoid it, if not pleaded in abatement; 
as in the Marquis of Vincbeſter's caſe, 3 Co. 
Rep. 1. (and vide ſame caſe, 3. b.) where ba- 
ron and feme were joint tenants for life, remain- 
der in tail to the baron, a præcipe was brought 
againſt baron only, and he vouched the common 
vyouchee; it was reſolved, although the feme 
Was 
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was jointly ſeiſed with the baron, for life, ſo that 
as well the baron, (againſt whom the writ was 
brought,) as the vouchee, might have abated 
the writ by the plea of joint tenancy ; yet when 
the vouchee entered generally into the warranty, 
and thereby admitted the writ good, and the 
baron recovered in value- againſt him, that for 
one moiety the recovery ſhould be a bar to the 
eſtate tail, and remainders over; ſo, in our caſe, 
though ſeveral tenancy might be pleaded in 
| abatement, yet if no advantage is taken of it, 
either by tenants or vouchees, I conceive, the 
recovery ſo jointly ſuffered againſt ſuch ſeveral 
tenants, would be good, when a ptæcipe was 
brought againſt them jointly. 


I apprehend, for the reaſon above given, a 
recovery would be alſo good, in which they were . 
both jointly vouched, if there was a good tenant 
of the freehold, againſt whom the writ was 
brought; and that is the very caſe in queſtion. 
The objection to be taken would be, that the re- 
covery being againſt them jointly, the ſuppoſed 
recompence enures jointly too; and then, as 
ſuch recompence would not go to their iſſue ac- 
cording to the loſs, ſuch iſſue would not be 
barred, nor of conſequence the remainders over, 
But the truth is, that although ſuch recovery is 
had againſt them as joint tenants, by their own 
admiſſion z and ſuch admiſſion will, in regard to 
the ſuppoſed recompence, bind rhemſelves (as be- 

SHES tween 
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tween themſelves) by an eſtoppel, from claim. 
ing ſuch fuppoſed recompence in any other way; 
yer, their reſpective iflues in tail will not be 
bound by ſuch eſtoppel ; for eſtoppels bind not 
the iſſue in tail, any more in regard to the ſup. 
poſed recompence, than in regard to the old 
'entailed land in lieu of which it comes; ſo that 
notwithſtanding this admiſſion of the anceſtors, 
the ſuppoſed recompence would enure to their 
reſpective iſſues in tail, according to their re- 
ſpective loſſes; that is, according to the values 
of the land recovered againſt them reſpectively 
vide the caſe of Ear and Snow, Plawd. 514.); 
and then ſuch common recovery may well bar 
ſuch iſſues in tail, as well as all remainders and 
reverſions expectant on the eſtates tail reſpect- 
ively. | 


Thus much as to the ſtrict matter of law; 
but as to the queſtion reſpecting the propriety or 
eligibility of the praftice above ſtated, I muſt 
confeſs it is a praftice which | never recommend, 
nor even aſſent to, without much reluctance. 
It is very irregular, and its validity depends 
upon principles not commonly underſtood; and 
its effect is therefore , very liable to be diſputed 
by the iſſue in tail, or remainder- men; and one 
diſpute of that kind, though the recovery be 
ſupported through ir, and adjudged good, muſt 
generally be attended, even to the party ſucceſſ- 
ful in the ſupport of the recovery, with ten 

3 times 
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times the expence intended to be ſaved by de- 
clining the uſual and regular mode of ſuffering 
the recovery. Beſides, theſe irregular modes of 
doing buſineſs neceſſarily afford, ground for 
doubrs and ſuſpicions reſpecting the validity of 
titles ſo acquired ; and, conſequently, by render- 
ing the eſtates themſelves leſs marketable, on that 
account, and thereby diminiſhing their value, they 
really loſe in their efe# as much at leaſt as was 
intended to be ſaved, in the means adopted for 
attaining it. | 


My advice in regard to the practice, upon all 
thoſe occaſions, is, not ſo much ro conſider how 
far we may probably venture, without actually 
exceeding the ſtrict limits of the law, as to make 
a point of keeping ourſelves ſo manifeſtly and 
clearly within thoſe limits, as to preclude any 
ground for a doubt or a queſtion about our 
having done ſo. In ſhort, my opinion of the 
practice in queſtion is, Fieri non debet, ſed factum 
palet. | | | 
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THAT 3 recovery by Jaze A., tenant 
in tail, and J. S., as baron and feme, 
is valid. 


I 24THER think, that the addition of wife, Cc, 
in the recovery, and deeds leading the uſe there- 
of, did not invalidate ſuch recgvery, as the tenant 
in tail was deſcribed by her true Chriſtian nane 
Jane, and there ſeems no doubt with regard to 
the identity of perſou. The circumſtance, of 
her being wife or not to J. S., was immaterial to 
the effect of the recovery, if ſhe came in upon 
the voucher, and youched over. 


The only point, I conceive, is the certainty as 
to the perſon, namely, Whether Jane, thereby 
deſcribed as Jane the wife of J. S., and who was 
vouched with him, was the ſame Jane as was the 
tenant in tail under the will? If this can be 
ſhewn, as, I preſume, it decidedly can, by the 
deſcription and recitals in the recoyery deed, I in- 
cline to thick the recoyery is not impeachable 

7 on 
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on account of her addition ; for, whether married 
or not, her being vouched in the recovery equally 
barred her entail, and the reverſion ; and the re- 
covery, I conceive, muſt be held ro have had 
that operation, unleſs it can be ſhewn, that a0 
conſtat de perſond. Indeed, common recoveries 
are now conſidered as common aſſurances, and, in 
general, receive the ſame favourable conſtruc. 
tion in ſupporting their validity. 


I cannot, therefore, under the light in which 
the caſe ſtrikes me, give 4. and B. any ſort of 
encouragement to expect ſucceſs in any attempt 
they might make to recover the eſtate compriſed 


in the entail and recovery, againſt the claims 
under the uſes of that recovery, 
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tion. 


2 


UPON croſs remainders by implica- 


Ir ſeems formerly to have been underſtood 
as a rule, that croſs remainders ſhould not be 
raiſed by implication among more than two; 
but that rule has, by modern deciſions, re- 
ceived a qualification which reduces it to a diſ- 
tinction of preſumption in the two caſes, namely, 
that the preſumption is in favour of croſs re- 
mainders between we, and againſt it among 
more than ve; but that ſuch primd facie pre- 
ſumption will, in either caſe, give way to cir- 
cumſtances expreſſive of the teſtator's inten- 
tion; and, accordingly, in the caſe of Mrigbt 
and Holford, Coup. Rep. 31., and Phipard v. 
Mansfield, ibid. 797., croſs remainders were ad- 
judged to ariſe by implication among more than 


4,00%. 


In the firſt of theſe caſes, the eſtate was li- 


mited to al and every the daughter and daugh- 
. ters 
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ters of P. H. and C. M. his wife, and the heirs 
of their Body and Bodies, as tenants in common; 
and, for default of ſuch. iſſue, to the reſtaror's 
right heirs; and the words, in default of ſuch 
iſſue, being referrable to heirs of the Bech and 
bodies of all and every ſuch daughter and daugh- 
ters, were held to mean, default of iſſue of 
every of them ; and, conſequently, the heir 
could not take whilſt any of the daughters, or 
their iſſue, continued. And, in the latter caſe, 
there was a deviſe to the teſtator's two dro- 
thers, of whom one was his heir at law, and a 
ſiſter, and the heirs of their bodies, as tenants 
in common; and, for want of ſuch iſſue, then 
to the teſtator's right heirs; it was held to be 
the teſtator's apparent intention, that all the 
three deviſees ſhould be equally benefited by 
the limitation, and that croſs remainders muſt 
be implied, to continue the entail, as long as 
any of them, or their iſſue, exiſted, and pre- 
vent the inequality that otherwiſe would have 
exiſted in favour of one of them, viz. the heir 
at law, if the ſhares of the other two were to 
come to him upon failure of iſſue, without their 
having any benefit of his ſhare upon failure of 
his iſſue. * 


Now, I think the preſent caſe as ſtrong as 
either of thoſe above cited, in favour of croſs 
remainders. Here the deviſe over is not in 
default of ſuch iſe, to leave room for the 

queſtion, 
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queſtion, Whether the teſtator thereby meant 
iſſue reſpeRively, or not, and require an ex- 

ion from other expreſſions ? but it is up- 
on death or failure of wy ſaid daughters and 
children without any lawful iſſue, THEN to the 
reſtator's heirs; ſo that the heir was not to 
take it before the death and failure of the 
ſaid daughters and children, without any law- 
ful iſſue; but this could not happen, fo 
long as any of the teſtator's daughters, or their 
Children, or any lawful iſſue of any of them, 
exiſted ; for whilſt there ſhould be any law- 
ful iſſue of any of them, it is clear the ſaid 
daughters and children could not be dead with- 
out any lawful iſſue. Therefore the very words 
of the limitation ſeem neceſſarily to imply croſs 
remainders amongſt the daughters, and their 
children, in order to continue the effect of 
the deviſe to the extent of the expreſſion, viz. 
till death and failure of the daughters and 
children, without am lawful iſſue; at which 
time, as the teſtator expreſſes by the word then, 
and not before, the heir was to take. 


T therefore conceive, that * deviſe in queſ- 
tion is to be underſtood as creating croſs re- 
mainders in tail among the teſtator's daughters, 
and their children, 


It appears to me, that the teſtator's two 
N and cheir children, living at the de- 
ceaſe 


Cass and Orrnions, 349 


ceaſe of the teſtator, took remainders in tail 
general in the freehold lands, as tenants in com- 
mon, under the above-ſtated deviſe to them, in 
remainder expectant on the eſtate tail deviſed to 
their brother A. therein, with croſs remainders 
in tail among them, ſo long as there ſhould be 
iſſue of any of them; conſequently, upon the 
failure of iſſue of A. by the death of his grand- 
ſon C., D. B. and his three ſiſters, being the only 
ſurvivors of the teſtator's daughters and their 
children, to whom the eſtates were ſo. deviſed in 
tail, became entitled to the ſaid freehold eſtates 
equally between them in tail, with croſs remain- 
ders among them, and the ultimate reverſion in 
fee, expectant on failure of all tbeir iſſue, de- 
ſcended to D. B., the then heir at law of the 
teſtator, through the ſon and grandſon, if un- 
affected by them. 


As to ſuch part of the deviſed eſtates as are 
leafebold, thoſe, I conceive, became veſted in A. 
abſolutely, under the deviſe to him and the heirs 
of his Body; becauſe chattels cannot be entailed, 
and ſuch a limitation gives the abſolute intereſt 
therein, and, of courſe, that his perſonal repre= 
ſentatives became entitled thereto, 


UPON 
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UPON the limitations to be inſerted 
in a marriage ſettlement of a lady's 
portion, required to be ſettled upon 

and for the uſe of the younger children 
of the marriage. 


A. B., by indentures of leaſe and releaſe, con- 


veyed lands to truſtees and their heirs, 
to the uſe of C. D. for life; remainder 
to the uſe of the ſaid truſtees and their 


_* heirs, during the life of C. D., in truſt, 
to preſerve contingent remainders; remain- 
der to the uſe of his firſt and other ſons 


ſucceſſively, in tail male, with divers re- 
mainders over to other perſons, there be- 


ing no limitations to the daughters of C. D, 
3 In the releaſe is contained the following 


proviſo: Y 


* Provided always, and it ſhall and may be 


24 


ce lawful to and for all and every perſon 


« and perſons, who, after the deceaſe of 
« the ſaid A. B., ſhall, for the time being, 
te be entitled to the ſaid capital, and other 
« meſſuages and premiſes hereby granted, 
© to grant, convey, ſettle, and aſſure unto, 
«6 or 


* + 
7 
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© or to the uſe of any wife he or they 
« ſhall marry, as a jointure for the uſe of 
« ſuch wife or wives, ſuch part of the be- 
« fore-mentioned premiſes as he or they 
e ſhall think fit, ſo as ſuch jointure or 
ce jointures ' ſhall not exceed the ſum of 
&« 51. yearly for every 1001. which he or 
ce they ſhall have, and receive as a for- 
ee tune with ſuch wife; and ſo as ſuch for- 
« tune ſhall be ſettled upon and for .the uſe 
« of the N child or children 952 that 
« marriage. A 


c. D. means to marry E. F., whoſe relation will 


give her 40001. A doubt has arifen how 

to ſettle the 40007, within the proviſo, up- 

on the younger children of the marriage, 

and whether the intereſt can be given to 

C. D. for his life, and a power of appoint- 

ment to enable him to vary che ſhares of 
ſuch younger” children. | 


Ir is impoſlible to ſpeak poſitively on a queſ- 
tion of conſtruction; but my opinion on the pre- 
ſent caſe is, that the requiſition of ſettling the 


fortune 
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fortune upon the younger child or children of 
the marriage, will be ſatisfied by ſettling the 
40004, upon them in the uſual manner, after 
the father's deceafe, giving him the intereſt for 
life, and making the ſhares veſt in the ſons at 
twenty-one, and daughters at twenty-one or 
marriage; and alſo, making the ſhare or ſhares 
of any dying, or becoming an eldeſt or only ſon, 
entitled to the real eftate' before ſuch time of 
veſting, accrue to the others, and be veſted and 
payable as their original ſhares, in the uſual 
manner of proviſions for younger children; and 
that the fortune may be limited to the father 
on no ſuch younger fon's attaining twenty-one, 
and no daughter attaining that age or mar- 
riage; and I think there may be a power (which 
is not an unuſual one, and is for the benefit of the 
younger ſons). inſerted, for enabling the raiſing 
any part of a ſon's portion, for putting ſuch 
ſon out in the world, even before it becomes 
veſted; but I cannot adviſe a power of ap- 
pointment in the father, as that would leave the 
effect of the ſettlement on the younger chil- 
dren, in ſome degree, under his direction, which, I 
think, the words of the clauſe in queſtion do not 
authoriſe. 


My reaſons- for the above opinion are, that 
the words, which be or they ſball have or receive, 
are ſtrong againſt excluding the father from having 

| er 
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or receiving any benefit at all out of the fortune fo 
ſpoken of. 


That if the intereſt is not given to him, it 
muſt accumulate for the younger children, poſ- 
ſibly for twenty years before the birth of one, 
and afterwards during the father's life, even be- 
fore the proviſion for the eldeſt ſon is made to com- 
mence; an intention not ſuggeſted by the clauſe 
in queſtion, and too improbable in its nature to 
be ſuppoſed without the cleareſt manifeſtation 
of it. 


That if there ſhould be no younger child, 
there would be no object of the ſettlement of the 
40007., nor, conſequently, any thing to deprive 
the father of it. 


That it cannot be reaſonably ſuppoſed it was 
the intention of the clauſe, to veſt a ſhare in a 
child on its birth, and thereby, on its death 
within three months; entitle the father to it as 
ſuch child's perſonal repreſentative, in excluſion 
of the other younger children; nor, that a younger 
ſon becomiag an eldeſt or only ſon, entitled to the 

2al eftates, before he ſhould come to an age to 
require his portion to be veſted, ſhould be en» 
titled both to the eftate and the portion, any 
more than an original eldeſt fon * have 
been. 


44 Indeed, 
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- Indeed, the conſtruction of our courts of equity. 
excludes from the proviſion directed for younger 
children, a younger ſon becoming an eldeſt or 
only ſon, entitled to the ſettled eſtate before the 


time at which he may be ſuppoſed to want a 
portion. 


That, on theſe accounts, ſome period ſubſe. 
quent to birth ſeems requilite to be aſcertained, 
as the time of the portion's veſting, with a pro- 
iſion to be made for the accruerſbip to the other 
bildren, of the intended portion of any child 
dying or becoming an eldeſt or only fon, en- 
titled to the ſettled eſtates, before the time for 
its veſting. 


That there appears no principle for fixing on 
any other times, for this purpoſe, than thoſe 
which are univerſally conſidered” as the times 
when children may be ſuppoſed to have occaſion 
for portions, and are accordingly adopted, in 
the moſt approved ſettlements, for the periods at 
which the portions are to become abſolutely 
veſted ; that is, the age of twenty-one in ſons, 
and that age or marriage in daughters ; and that 
the eventual call for an application of any 
part of a ſon's intended portion, for placing 
him out before that age, may be properly 
provided for by ſuch a clauſe as I have no- 
ticed. 


That 
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That if, for the reaſons I have noticed, it be- 
comes proper not to make the portions veſt till 
the time I have mentioned, it will follow, that 
on no child's attaining a veſted intereſt in ſuch 
fortune, there is nothing to prevent the limiting 
it to the father, 


That the veſting it in the children abſolutely 
on their births, would eventually operate to let 
bim participate of the principal money directed 
to be ſettled on them; as, in the latter caſe, he 
would become entitled to the ſhare of every ſuch 
child dying an infant (under the age for teſta- 
mentary diſpoſition at leaſt) in his lifetime, or 
in direct excluſion of the ref ; whereas, in the 
former, he could not be entitled to any part of 
the 4000l., if any younger child lived to the time 
for the proviſion's veſting, and he could not be 
let in to participate with any of his younger 
children. 


That though no reference in the clauſe in 
queſtion is made to the ꝝſual modes of ſettlements 
or proviſions for younger children, yer, I appre- 
hend, in ſuch a general direction reſpecting a 
matter which is a ſubject of common practice, 
and enters the proviſions of moſt ſettlements, in 
which it is reduced to ſome generally adopted 
lines of execution, a reference is to be under- 
ſtood to the uſual modes of ſuch ſettlements, 
where no particular directions are given incon- 

| | AA2 ſiſtent 
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ſiſtent with ſuch a concluſion, in order to avoid 
the confuſion, uncertainty, inconvenience, and 
difficulty which muſt otherwiſe enfue, in exe- 
cuting the ſettlement required. 


That the fortune in queſtion is really in the 
predicament of being ſettled on the younger 
children, if ſettled on them in the uſual mode 
that | have referred to; for, when fo ſettled, 
who can deny that predicament of the 4000 ., 
the fortune mentioned, or predicate of it, that it 
is wot ſettled on the younger children, or even not 
ſettled on them in the moſt generally approved 
and beneficial manner. | 


UPON 
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LY 


UPON the limitations proper to be in- 
ſerted in a ſettlement, direded by a 
teſtatrix, where there is no more, on a 

particular event, than an implication 
raiſed in favour of the iſſue of the 
tenant for liſe. 


4 
Tuts is 2 caſe of an executory truſt, to be car- 
ried into execution by a conveyance directed by 
the teſtatrix for the purpoſe; and therefore I con- 
ceive it is ſubject to the modification of a court 
of equity, in ſupplying or correcting any ap» 
parent omiſſions or miſtakes in the directions ex- 
preſſed by the teſtatrix. 


The limitation over, in the event of the 
daughter's attaining twenty-four years of age, 
and departing this life without iſſue, ſtrongly im- 
plies ſome intended limitation to her iſſue, if ſhe 
ſhould leave any, which is confirmed by the an- 
tecedent limitations to ſuch children as ſhe ſhould 
leave, in caſe of her dying under twenty-four ; 
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and that limitation perhaps might be adopted ag 
the rule for ſupplying the omiſſion in the event 
of her dying after twenty-four, leaving iſſue, 
Viz. to all and every her children living at her 
deceaſe, in fee; and if ſhe leaves no fuch child, 
then to her appointment, &c. But as ſuch a 
limitation would not completely reach the im- 
plication on the words, without iſſue, inaſmuch 
as it would not meet the event of a child's dying 
in the mother's lifetime, leaving iffue ſurviving 
her, I ſhould rather incline to a limitation to the 
iſſoe of the daughter in ſtrict ſertlement, viz, 
to firſt and other ſons ſucceſſively in tail general; 
remainder to daughters, as tenants in common, 
in tail general, with croſs remainders in tail 
amongſt them; remainder to the appointees of 
the daughter, as directed by the will; remainder 
to her heirs. And as the conveyance is expreſsly 
directed to be to the uſe of the truſtees, and their 
heirs, and it is requiſite it ſhould be ſo, in reſpect 
to the eſtate for life of the daughter, excluſive 
of her huſband, and that the whole fee ſhould be 
ſo, to make the ultimate limitation to her heirs 
attach in herſelf, I think it will be proper to 
| make all the ſubſequent limitations mere truſts, 

by limiting the whole fee to the uſe of the truſtees, 
and their heirs, upon truſt, for the ſeparate u/e 
of the daughter for life, &c.; remainder in truſt 
for her firſt and other ſons ſucceſſively in tail 
general ; remainder in truſt for her daughters 


equally in tail, with croſs remainders among 
6 them, 
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them, in truſt, for the heirs of the daughter; 
vide Roberts and Dixwell, 1 Atk. 607. ; Roberts 
v. King fly, 1 Vez. 238.; and vide 2 Ath. 73., 
as to this mode of ſtrict ſettlement under an in- 
tended limitation to iſſue. But though ſuch are 
my ſentiments upon the queſtion before me, yet 
I cannot help thinking the beſt way would be to 
make the ſettlement under the direction of a court 
of equity, upon an amicable bill by the daughter 
againſt the truſtees, for that purpoſe, 


THAT 


. BITE... * 2X. 
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THAT the. freehold. and inheritance 
muſt be of the ſame. quality, namely, 
both legal, or both equitable, to unite 
within che rule in Shellzy's caſe, 1 Co, 


4934 4414084; Os t dg U. 


A recovery of eſtates is declared, by a bargain 


and ſale, making a tenant to the præcipe, 


to enure to the uſe of A. for life; and, 


after his deccaſe, to the intent that his 
wife ſhould receive a rent- charge, with 
the uſual powers of entry, and a term for 
better ſecuring the ſame; remainder to the 
uſe of C. and D., and their heirs, upon 


truſt, to aſſure the ſaid cftates to ſuch uſes 


as A. ſhould, by deed or will, appoint. 
In default of appointment, to aſſure the 
ſame to the uſe of the heirs male of the 
body of A., with ſeveral limitations over. 


Ober vatiun and Query upon the Caſe fated. 


The 


property included in this deed is very ex- 
tenſive; ſo that it is very poſſible that, as 
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to part of it, 4, may die without having 
made an appointment thereof ; if ſo, as the 
limitation to A., which is of a legal eſtate, 
is followed by the ſubſequent limitation 
(which, until the truſt is executed, ſeems 
only to give an equitable eſtate) to the 
heirs male of his body, may it not be 
doubted, whether it is within the rule laid 
down in Shelley's caſe ? and a point hereafter 
ariſe, whether ſuch ſubſequent limitation is 
executed in the freehold conveyed to the 
_ anceſtor? or, whether it is to be conſiderd 
as a contingent remainder? | 


As A. has the power of diſpoſing of the whole 
property, by deed ar will, in ſuch manner as he 
thinks proper, and the fame inſtrument that 
would execute this power, as to any part of the 
eſtate, may equally be extended to the whole, it 
ſeems unaccountable, that he ſhould not remove 
any poſſible room for a queſtion, regarding any 


doubts that may be the conſequence of his omit- 
ting to execute ſuch power. But, as I am to 
conclude he has his reaſons for ſubjecting the ex- 
ecution of his power, in part at leaſt, to the queſ- 


tion reſpecting the poſſibility of a doubt, whether 
tho 
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the ultimate limitation in the truſt will give him 
an eſtate tail? I am to anſwer, that I not only 
think it queſtionable, but ſhould (for reaſons, 
which, unleſs particularly called for, a call 
which the nature of A. s power ſcems moſt com- 
pletely to preclude, I think it unneceſſary to en- 
ter into) incline to the opinion, that the limit- 
ations in the preſent caſe do not fall within the 
rule in Shelley's caſe, ſo as to give A. an eſtate tail; 
but that the heirs male of the body of 4. would 
be conſidered as taking an equitable eſtate tail by 
purchaſe, in the nature of a contingent remainder, 
in default of execution of A. s power of appoint- 


Meat. 
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Further Obſervations and Query upon the Caſs 
laſt hated. | 


As it is immaterial to A. whether his * male 


take by purchaſe or by deſcent, he would 
not be at any expence to aſcertain theig 
taking one way or the other; bur, if it be 
queſtionable, whether the heir takes in gone 
way or the other, A., to prevent a litigation, 


would undoubtedly be at any expence. 


You will, therefore, ſay, Whether, conſi- 
ſidering it in this view, it is ſo certain that 
A.'s heirs male would take by purchaſe, as 
to make it unneceſſary for A. to take any 
ſteps to prevent the queſtion from coming 
into agitation ? 


| Irs being indifferent to 4., whether his heirs 


male take by purchaſe or deſcent, (as there is no 
queſtion at all that ſuch heirs male muſt take in 


one or other of theſe two modes, in default of 4.'s 


execution 
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execution of his power of appointment,) ſeems 
to render any queſtion reſpecting the certainty of 
ſuch heirs taking by purchaſe quite immaterial, 
But as I now collect it to be the wiſh of the 
gentleman by whom this caſe is laid before me, 
to know my ſentiments upon the queſtion, How 
ſuch heirs male will take? I think it incumbenr 
on me to anſwer, that I incline to the opinion, 
that ſuch heirs male will take by purchaſe, in de- 
ſault of execution of A,'s power of appoint. 
- | 1 
The caſes on this point, of which the principal 
that have occurred ro me, are thoſe of Tippin v. 
Cin, Carth. 272., and Lady Jones v. Lord Say 
and Seal, Vin. Abr. v. 8. fol. 262. c. 19., ſeem 
to agree, that the eſtates reſpectively limited to 
the ariceftoy, and to the beirs, ſnould be of the 
Feme quality, viz. both legal, or both equitable, 
in order to run one into the other, and form a 
coalition, within the rule laid down in Shelley's 
caſe, 


It is true, thoſe caſes happened to be ſuch, | 
wherein the anceſtor took only the equitable free- 
Bold, and the limitation to the heirs was of the 
legal inheritance. But when we conſider, that it was 
the difference in the natures of the two eſtates, 
and not the order of the limitation of them, that 

prevented their flowing into one, the reaſon 
ſeems equally to hold in regard to two different 
a ; eſtates, 
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eſtates, limited in the reverſe order, on limit- 
ations of this ſort. At law, the eſtate tail ariſes; 
not by any expreſs regular limitation thereof, 
but by force of a cenftruct ien at law; and when 
the limitations are both of an equitable effate, 
(without other ingredients in che caſe to con- 
troul the rule,) a ſimilar rule is adopted in 
equity, to preſerve an uniformity in conſtruction. 
But where both the eſtates to which the rule is to 
be applied are not legal, a legal conſtruction or 
operation of a rule at law, equally affecting both, 
ſeems to be excluded, by one of the objects of 
ſuch conftruion not being a ſubject of legal 
conuzance. | 


The like obſervation holds in reſpect to the 
conſtruction of a court of equity, in the caſe of 
ſuch diſſonant limitations; the one not being 
properly an object of equitable juriſdiction; and 
as there ſeems to be, in ſuch caſes, no ground 
for @ legal conſtruction, to bring it within the rule 
in Shelley's caſe, there is, of courſe, no rule of 
law for equity to follow in fuch caſes, fo cir- 
cumſtanced. A conſtruction that ſhall unite the 
two diflimilar eſtates, and blend them into one, 
muſt proceed from a court having juriſdiction to 
give an equitable eſtate the qualities and proper- 
ties of a /egal one, or of reducing a legal eftate to 
the level and properties of a mere equitable in- 
tereſt, which ſeems to be the province neither of 


a court of law, nor of equity. It would be dife 
+ B24 = ficult, 
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ficulr, perhaps, to deſcribe the reſult of ſuch an 
heterogeneous compound. Would it be a legal, 
or an equitable, eftate tail? The firſt it could 
not be ; the legal inberitance not being included 
in it; neither could it be the latter, as it would 
include the legal freebold. 


From theſe conſequences, I think an opinion 
may reaſonably be formed, that two ſuch diſ- 
cordant eſtates are not to be conſidered as capable 
of the union requiſite to form one eſtate in the 
anceſtor, within the rule in Shelley's caſe; and, 
conſequently, that the heirs male, in the above 
caſe, will, in default of appointment by A., take 
by way of purchaſe, and not by deſcent. 


—: SI: 
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a 


THAT in the following caſe, @ legal 
eftate, pur autre vie, deviſed to truſ- 
tees, will not prevent the union of 
a limitation to one for life, with a re- * 
mainder to the heirs of ber body, within 
the rule in Shelley's caſe, 1 Co. 93. b. 


A., by his will, deviſes unto B. and C. all his 


lands at D., to hold the ſame unto the uſe 
of the faid B. and C., and the ſurvivor of 
them, in truſt, for his wife E, for her life; 
and, from and after her death, he gave the 
ſame to his daughter F., to hold to her for 
her life, under the truſt aforeſaid; and, 
after her death, he gave the ſame to the 
huſband of F., for life; and, after his de- 
ceaſe, he gave the ſame to the heir male; 
and, in default of ſuch, to the heireſſes 
of the body of the ſaid F., to be be- 
gotten, and to the heirs of the body or 
bodies of ſuch heirs, for ever; and, in de- 
fault of ſuch iſſue, his will was, that the 
lands ſhould return to the uſe and behoof of 
his two nephews E. and H., and their re- 
ſpective heirs, for ever. a 


THERE 
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Turn are ſome peculiarities in this caſe; 
which may render it the ſubject of different opi- 
nions. L rather think, that F. is tenant in tail; 
under the above ſtated deviſe, conſidering the 
ſubſequent limitation to the heir male; and, in 
default of ſuch, to the heireſſes (i. e. heirs ſe- 
male) of her body, as uniting with the preceding 
freehold limited to her for life. 


The legal freehold, limited in the firſt inſtance 
to the truſtees, and the ſurvivor of them, may be 
urged as an obſtacle to ſuch an union; and fo 1 
ſhould conſider it, if ſuch frechold were confined 
to the life of F.; for, in that caſe, her eſtate for 
life would be merely equitable, and the limitation 
to the heir male, &c. à legal eftate; but the li- 
mitation to the truſtees, and the ſurvivor, not 
being confined to her life, is a freehold pur autre 
vie, equally affecting the eſtate limited to her for 
life, as that limited to the heirs of her body, 
and does not ſeparate the one from the other; 
ſo that both limitations being equally ſubject to it, 
I apprehend it creates no difference in their qua- 

lities, nor conſequently preveats their union, 


As 
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As to the requiſite parties for making a tenant 
to the præcipe, I think, if the truſtees, or either 
of them, are now living, a recovery, without 
their or his concurrence, would be very preca- 
rious, and liable to objection, conſidering the 
legal freebold as velted in them or him, under the 
firſt limitation to the uſe of them, and the ſur- 
vivor, and the inheritance in F. being a legal 
eſtare. 199) 


It is true, the eſtate is afterwards deviſed to the 
daughter, from and after the deceaſe of the wife; 
and if that were to be deemed a determination or 
limitation of the eſtate before given to the truſ- 
tees, and a new deviſe of the legal eſate to the 
daughter, the truſtees would now be out of the 
queſtion, and F. alone might make a legal tenant 
to the præcipe; but ſuch a ſuppoſition, I rather 
think, is not to be relied on; and that the legal 
eſtate is to be conſidered in the truſtees, or the 
ſurvivor, if. they, or either of them, be living ; 
and in that caſe, as they cannot be adviſed, or 
reaſonably deſired, to concur in any act that may 
tend to bar the iſſue of F., I think the ſecureſt 
way will be, for her to levy a fine, and procure 
a conveyance of the remainder in fee from the 
reſtator's nephews, which, I incline to think, 
will acquire the title to the whole fee, conſider- 
ing her as tenant in tail, agreeable to my opi- 
nion ; but if the truſtees be both dead, then, I 
conceive, ſuch a fine by her, accompanied with a 

| BB proper 
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proper conveyance of the fee by the teſtator's ne- 
phews, will bar her iſſue, and acquire the fee, 
whether the limitation to the heir male, Sr. be 
conſidered as giving her an eſtate tail, or as a 
remainder to ſuch heir, Sc. by purchaſe ; for, 
taking it as a remainder, 1t is contingent, and will 
be deſtroyed by her fine, there being, if the 
truſtees are both dead, no ſubſiſting eſtate to 
ſupport it. 


THAT 
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THAT a limitation to the heirs of the 
body does not unite with a contingent 
freehold in the anceſtor, within the 
rule in Shelley's caſe, 1 Co. 93. b., 
where both limitations are not made 
to depend on the ſame contingency. 


By indentures of leaſe and releaſe of 1729, fee 


ſimple lands are limited to the uſe of truſ- 
tees, and their heirs, in truſt, after the mar- 
riage, for D., for life; remainder to E., 
the mother and intended wife, for life ; 
and, after the deceaſe of the ſurvivor of 
them, to E. the daughter, in caſe ſhe hould 
be then living, and to ſuch other children 
of the ſaid E. the mother, by the ſaid D., 
or any after-taken huſband, for life ; and to 
the children of the ſaid D., which he had by a 
former wife, as ſhould be living at the time 
of the deceaſe of the ſurvivor of the ſaid D., 
and E. the mother; then to the heirs of 
the body of the ſaid E. the daughter, and 
their heirs, for ever, as joint tenants : and 
not as tenants in common : but if the ſaid 


E. the daughter, and all ſuch children, 
BB 2 ſhould 
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ſhould happen to die in the lifetime of the 
ſaid D., and E. the mother, or either of 
them, then in truſt for D., and E. the 
mother, and the ſurvivor of them, for 
ever. | . 


D. died without iſſue by E. the mother; ſhe 


afterwards married F., by whom ſhe had 
three children. F., his wife, and E. the 
daughter, in 1744, levied a fine of the 
lands, and declared other uſes. F. and his 
wife are dead, and alſo two of their chil- 
dren. E. the daughter is dead, leaving 


two ſons and two daughters. 


A DECIDED opinion on the conſtruction of li- 
mitations, ſo irregular as the preſent, cannot 
reaſonably be expedted; but, upon the whole, 
I incline to the conſtruction adopted by Mr. — 
as the moſt probable, becauſe I think the beſt 
founded, 


In forming an opinion on the effect of the 
limitation to the heirs of the body of E. the 


davghter, 
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daughter, Sc. I think we muſt treat that li- 
mitation as if unattended with the ſubjoined 
words, and their heirs, for ever, as joint tenants, 
and not as tenants in common ; becauſe the latter 
words, if admitted to have any influence in the 
conſtruction, would, I conceive, only render the 
limitation to the heirs, &c. ineffectual and void, 
from their denoting a mode of tenure totally 
incompatible with, and inapplicable ro, the na- 
ture of a limitation to the heirs of the body, in 
its proper technical ſenſe, to which I conſider 
the words as ſtrictly confined, in the caſe of a 
deed, without admitting of any explanation 
into children or iſſue, as they might in a will. 
And, therefore, ut res magis valeat, J appre- 
hend, the latter repugnant words are to be re- 


jected. 


Now, taking the limitation as detached from 
thoſe ſubſequent words, the queſtion ariſes, 
Whether it attached in the anceſtor, ſo as to 
give her an eſtate tail, according to the rule in 
Shelley's caſe, or operated as words of purchaſe, 
to the heirs of the body? It rather appears to 
me, that they operated as words of purchaſe to 
the heirs of the body of E. the daughter, and 
not as words of limitation of eſtate to herſelf ; 
not becauſe the preceding limitation to her for 
life was not a ſole eſtate to her in the whole of 
the lands, or the eſtate ſo limited to her was not 
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certain, but. contingent; for I conceive, that a 
limitation to two or more, for their lives, te- 
mainder to the heirs or heir of the body of one, 
gives the. inheritance in the whole to that one, 
ſubje& to the joint eſtate for life of the other, 
And where the eſtate for life is contingent, if 
the ſubſequent limitation to the heirs be de- 
cidedly reſtrained to the ſame contingency, I ſee 
nothing to prevent their conſtruftive original 
union. Burt I can diſcover nothing in the pre- 
ſent caſe to confine the effect of the limitation 
to the beirs of the body of E. the daughter, to 
the ſame contingency or event, as the preceding 
eſtate to herſelf is made to depend on, viz, 
ſurviving her mother and D. And where the 
anceſtor's eſtate for life is contingent, and that 
to the heirs, &c. is limited, independent of that 
contingency, I do not ſee how they are to con- 
ſolidate, without, in effect, making a material 
alteration in the nature of one of them, by 
either diſcharging the anceſtor's eſtate for life 
from the contingency to which it was confined 
by the limitation, or connecting the limitation 
to the heirs with, and making it dependent on, 
the ſame contingency. For, admitting the union, 
the heirs can 'only claim under or through the 
anceſtor; and, conſequently, only in that event 
in which the anceſtor either actually did, or at 
leaſt might have taken the freehold. And 
therefore, as the limitation to the heirs of the 

body 
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body of E. the daughter, does not appear to 
me to have been reſtrained to the ſame con- 
tingency as her own eſtate for life expreſsly 
was, I rather think it operated as a remain- 
der to ſuch heir, by purchaſe, and accord- 
ingly veſted in her fon in tail, in remainder ex- 
pectant on the preceding eſtates limited by the 
ſame ſettlement to the children of F. 


The limitation to E. the daughter, and to 
the other ſuture children of F., is expreſsly con- 
fined to eſtates for liſe. And, therefore, as I 
do not conſider the ſubſequent limitation to the 
heirs of the body of E. the daughter as en- 
larging her eſtate, it appears to me, that ſhe, 
and the ſaid future children, could take only 
eſtates for life, under the limitation in the 
ſettlement of 1729. And, as there are no words 
to ſever the jointure regularly imported in a 
limitation to ſeveral, I apprehend, they muſt 
have taken as joint tenants, if there had been 
more than one to take; but, I underſtand, from 
the copies of the bill and anſwer left with this 
caſe, that G. was the only child that fur- 


vived F. 


From what I have ſaid in my anſwer to the 
preceding queries, my opinion follows, that G., 
the only ſurviving child of E. the mother, by her 
huſband F., is tenant for life of the whole of 

BB 4 the 
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the ſettled eſtate; and I cannot ſay I think 
her entitled to any greater eſtate or intereſt 
therein; for, as to the ſettlement and fine of 
1744, that, I conceive, could not alter or af- 
fect the title beyond the intereſts of the parties 
thereto. The legal eſtate appears to have been 
in the truſtees, under the ſettlement of 1729; 
therefore the fine of 1744 could not bar the 
contingent remainders limited by the ſettle- 
ment of 1729; and though five years and more 
have elapſed ſince that fine, yet, as the title 
of the heir of the body of E. the daughter, to 
the poſſeſſion, under the ſettlement of 1729, 
could not commence till the deceaſe of F.'s 
ſurviving child, ſuch heir could not be bound 
to enter, nor any non-claim on the fine com- 
mence againſt him, till after the deceaſe of ſuch 
child, namely, G. | 


I have obſerved, that G. appears to me en- 
titled to no greater eſtate or; intereſt than for 
her life. To entitle her to an eſtate tail, I 
conceive, it would be neceſſary to maintain 
one or other of the following propoſitions, viz, 
Either that the limitation in the ſettlement of 
1729, to the heirs of the body of E. the daugh - 
ter, was confined to the ſame contingency as 
her own eſtate for life, and ſo united with it, 
as to give her a contingent eſtate tail that ca- 
pacitated her to bar her iſſue by fine; a con- 

ſtruction 
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ſtruction for which the words of that limitation 
do not ſeem to me to afford ſufficient ground. 
Or, that the then unborn children of F. could 
not take leſs ettates than of inheritance; a ſup- 
poſition which, Whwever heretofore counte- 
nanced by ſome opinions, ſeems entirely ex- 
cluded at this day; vide Hay v. Earl of Co- 
ventry, 3 Durnford and Eaſt, 83, Or elſe, that 
the limitation of a remainder for life to an un- 
born perſon is good; yet any ulterior limit- 
ation after it is void, as too remote; for which, 
however, I am not appriſed of any due autho- 
rity. 


It is true, that a remainder to the child 
of an unborn child wovld be void, as involving 
a poſlibilicy upon a poſſibility z- but that prin- 
ciple does not ſeem to apply to a limitation 
over to a perſon in eſſe, or one to come in eſſe, 
by the expiration of a life in being; and 
though I think, that any limitation after the 
deceaſe of a perſon unborn, not preceded by 
any other eſtate, would be void, as exceeding 
any limits hitherto allowed for executory de- 
viſes, or future or ſpringing uſes or truſts, yet 
] do not know of any deciſion that impeaches 
the validity of a limitation in remainder, after 
preceding eſtates, capable of ſupporting it as 
ſuch, merely on the ground of its following a 
limitation for life to an unborn perſon. I am 

aware, 
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aware, that ſome entertain their doubts upon 
itz but, I think, the caſes which affirm the 
validity of the particular eſtates, eſtabliſh that 
of the remainders after. This, however, I ſup. 
poſe, will be made a point in the arguments on 
the part of G., whenever the right to the inhe- 
ritance comes to be diſcuſſed. 


THAT 
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THAT the following deviſe of an 
equitable eſtate to B. for life; and, 
after her deceaſe, to the heirs of her 
body, may probably be taken out of 
the rule in Shelley's caſe, 1 Co. 93. b., 
by the declaration, that ſhe is to have 
the rents and profits for her own pro- 
per uſe, without the intermeddling of 
any huſband. 


A, by his will, ſays, “and for the better pro- 
te viſion and maintenance of my daughter, for 
« and during her life, and for the heirs of her 
« body, for the eſtates and uſes hereinafter 
© mentioned, I give and deviſe unto C. and D., 
ce and their heirs, all my lands at E., upon 
ce truſt, that they, and the ſurvivor, and his 
< heirs, ſhall and do permit and ſuffer my 
« ſaid daughter B, from and aſter her attain- 
« ment of twenty-one years, or day of mar- 
ce riage, which ſhall firſt happen, to receive and 
« take, to her own profit, uſe, and behoof, 
« without the intermeddling of any huſband, 
ce all the yearly rents thereof, for and during 
« her natural life; and, after her deceaſe, I 
« pive and deviſe the ſame unto the heirs of 
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© the body of my ſaid daughter, lawfully to 
« be begotten, and to their right heirs, for 
« ever; but, in caſe it ſhould happen, that 
my ſaid daughter ſhould die before twenty. 
e one years of age, and without iſſue, then I 
te give the ſaid lands to F., and his heirs, 
« for ever.” | 


B. married when of age, and her huſband is 
dead, leaving ſeveral children, and the eldeſt 
| ſon of age, 


IT mrs caſe involves ſome difficulty. Had the 
limication been ſimply in truſt for the daughter, 
during her life, and afterwards for the heirs of 
ker body, it would have fallen within the ge- 
neral rule in Shelley's caſe, and the daughter 
would have taken an eſtate tail. But here the 
truſt is to permit her to receive and take the 
profits for her own uſe, ſeparate and apart from 
any huſband, and over which he'was to have no 
power; and, after her deceaſe, the lands are de- 
viſed to he beirs of her body; ſo that the teſta- 
tor clearly meant ro exclude the huſband from 
all benefit of the eſtate, either in his wife's 
lifetime, or afterwards; which intent could not 

| 15 be 
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be anſwered by the conſtruction of an eſtate tail, 
for that would have entitled the huſband to 


be tenant by the curteſy, had he ſurvived his 
wife, | 


T his was the ground of the decifion of Lord 
Hardwicłe, in the cale of Roberts and Dixwell, 
1 Atk, 607., which, in reſpect of limitation, did 
not much differ from the preſent; only, that 
was the caſe of a truſt executory, and a convey- 
ance to be made under the direction of the 
court, However, as all truſts are ſubject to the 
direction of the court, and to be effectuated ac- 
cording to the intention, without a ſtrict ad- 
herence to certain rules that prevail in deviſes 
of legal eſtates, the circumſtances which were 
thought ſufficient to prevent the court from di- 
recting an eſtate tail in the caſe cited, may 
operate to prevent the conſtruction of an eſtate 
tail in this, which is alſo the caſe of @ fraſt; 
and here the ſuperadded words of limitation to 
the heirs of the body, viz. and their right heirs, 
for ever, (till further manifeſt the intent, that 
ſuch heirs ſhould take he inheritance by purchaſe ; 
and though this circumſtance would not avail in 
the deviſe of the legal eftate, yet it may have 
its weight in influencing the conſtruction in the 
caſe of a deviſe in truſt, as the preſent appears 
to be. 


Upon 
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Upon the whole, I think it a very queſtions 
able caſe; but, for the reaſons above noticed, 
I rather incline to ſuppoſe B. may be con- 
ſtrued to take only an eſtate for life, with re- 
mainder to the heirs of her body, by purchaſe ; 
if ſo, ſhe cannot, without the concurrence of her 
ſon, by recovery, or otherwiſe, enable herſelf to 
ſell or diſpoſe by will of the lands fo deviſed. 


THAT 
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THAT a limitation to the heirs fe- 
male of B., lawfully to be begotten, 
as tenants in common, after pre- 
vious limitations to B., for life; re- 
mainder to truſtees, during her life, 
to ſupport contingent remainders; re- 
mainder to her firſt and other ſons 
ſucceſſively, in tail male, gives an 
eſtate tail to the daughters of B. 


Uron my peruſal of the above caſe, and the 
copy of the will left therewith, it appears to 
me, that B. took an eſtate for her life; remainder 
to truſtees, during her life, to ſupport contin- 
gent remainders; remainder to her firſt and 
other ſons ſucceſſively, in tail male; remainder 
to the heirs female of her body lawfully to be be- 
gotten, as tenants in common; with remainders 
over in fee. The effect of theſe limitations, an- 
recedent to that to the heirs female of B., is 
clear. But that limitation is the ſubject of queſ- 

tion; 
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tion; which queſtion may be, Whether it ope- 
rates as words of limitation, and veſts an eſtate 
tail in B.? or, if it operates as words of pur. 
_ chaſe, what is to be its object? whether the 
perſon who ſhall be heir female of the body of 
B., at the time of her deceaſe, or her iſſue fe- 
male; that is, daughters? Now, I conceive 
this limitation to the heirs female, being to 
them as tenants in common, clearly prevents its 
operating, as words of limitation, to veſt in B.; 
for, in that caſe, her heirs female would take, 
not as tenants in common, but as coparce- 
ners. 


This takes it out of the rule in Shelley's caſe, 
and lays us under. the. neceſliry of conſidering 
theſe words as words of purchaſe. Then, if we 
conſtrue them ſtrictly, as meaning the perſons 
who ſhall be heirs female of the body of B., 
the conſequence will be, that a daughter or 
daughters of a deceaſed ſon, would, in that caſe, 
take prior to, and in excluſion of, B.'s own 
daughters, which would be contrary to the in- 
tention of the teſtator, manifeſted in his con- 
fining the limitation, to firſt and other ſons, to 
their heirs: male; for, if he had intended their 
iſſue female ſhould take next to their iſſue male, 
he would have limited them eſtates in tail ge- 
neral, or elſe have given them remainders in tail 
female. I therefore incline to the opinion, that 


by 
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by heirs. female, the teſtator muſt be underſtood 
to mean daughters. And, though words of li- 
mitation, in that caſe, are wanting to limit the 
inheritance to the daughters, I conceive the 
word remainder would carry the inheritance; 
and the implication ariſing from the ſubſequent 
limitation of the remainder in fee, and the de- 
claration afterwards, that in caſe the teſtator's 
brother ſhould die without iſſue male, or his 
fiſter without iſſue male or female, that the lands 
ſhould go over, will confine the remainder to 
the daughters to an eſtate tail in them, with 
croſs remainders among them. And therefore, 
upon the whole, I incline to the opinion, that 
B. is tenant for life ; remainder to her firſt and 
other ſons ſucceſſively, in tail male; remainder to 
her daughters in tail; though I think the latter 
point is open to controverſy and different opi- 
nions. | 


But however this limitation to the heirs fe- 
male may be conſtrued, I think it clear it muſt 
be as words of purchaſe. And whether it be to 
the daughters, or to the heirs female, in the 
ſtri& ſenſe of the words, yet as it is ſupported 
by an eſtate limited to the truſtees, during B.'s 
life, to preſerve contingent. remainders, ſhe can- 
not bar it, any more than the limitation to her 
firſt and other ſons; and therefore cannot, by 
recovery, or otherwiſe, make a title as ** 
her own iſſue, | 

c C But 


—”_ 
Same + 
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But another queſtion may ariſe upon the opera- 
ation of that Elauſe in the will, whereby the teſta- 
tor declares his intention, that in cafe his brother 
G. B. ſhould die without iſſue male, and his ſiſter 
J. ſhould die without iſſue male or emule; 
whether theſe latter words will not create an 
eſtate tail general in B., in remainder expectant 
on the limitations to her ſons and heirs female, 
in order to let in the daughter of a ſon, if the 
heirs female be conſtrued to mean daughters of 
B.; or to let in B.'s daughters, in caſe the heirs 
female ſhould be conftrued ſtrictly according to 
the words, and B. ſhould happen to leave 
daughters, as well as a daughter, of a deceaſed 
ſon? for the words, iffue male or female, in 
common acceptation, include all iffue, and are 
equivalent to iſſue generally; and therefore, in 
the clauſe laſt noticed, feem to manifeſt the 
teſtator's intent, that the eſtates ſhould not go 
over whilſt B. left any iſſue at all; and there- 
fore may, perhaps, be conſidered as raifing by 
implication a remainder in tail ro her, to ſupply 
the defect of the preceding limitations to anſwer 
fuch intent; as in the caſe of Sutton and Pay- 
nan, and the Attorney-General, 1 P. JVms. 753- 
If ſo, B. might, by a recovery, bar ſuch eſtate 
rail, and the remainder or reverſion thereon ex- 
pectant or depending, though ſhe could not bar 
her ſons, and their iſſue, or the perſons taking 
under the defeription of her heirs female, under 
the antecedent limitation ; theſe being all prior 
228 * * 
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to ſuch implied remainder. But this queſtion, 
however, ſeems not ſo material to the preſent 
inquiry, as the ſaid limitations to her ſons, and 
to her heirs female, put it out of her power to 
acquire an abſolute dominion over the eſtate, 
ſo as to enable her to make an abſolute title 
thereof to a purchaſer or mortgagee, 


cc 2 THAT 
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THAT the words, beirs if the body of 
the wife by the . buſband, in marriage 
ſettlements of perſonal, eſtate, after a 
previous limitation to her for life, — 
words of purchaſe. 


J., a mortgagee, by the direction of B. C. the 
proprietor, in conſideration of the mort- 
gage money received of the father of D., 
and of an intended marriage between B. C. 
and D., and for making ſome proviſion 
for the ſaid D., and the ifſve ſhe might 
have by the ſaid B. C., in caſe ſuch mar- 
riage took effect, affizns Jeaſchold lands 
to truſtees, their executors, adminiſtrators, 
and aſſigns, for the reſidue of the terms, 
in truſt, after the marriage, to permit B. C. 

to receive the rents and profits for his 

lie; then to permit D. to receive the 
ſame for her life; then for the heirs of 
the body of the faid D., by the ſaid B. C. 
to be begotten, for the remainder of the 
faid terms; and, in default of ſuch iſſue, 
remainder to the executors and adminiſtra- 
tors of the ſaid B. C. 


TRIS 
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Tris is a caſe of doubtful conſttruction, on 
account of the different deciſions that appear 
to have been on theſe ſort of limitations in 
marriage ſettlements; for, in ſome caſes, they 
have been held to be words of purchaſe, and to 
veſt in the iſſue accordingly, contrary to the 
general rule, that a limitation of perſonal pro- 
perty to one for life, remainder to the heirs of 
his body, veſts the whole in him; whilſt in 
others they have been conſidered as within 
the general rule, and to operate as words of 
limitation, for the benefit of the anceſtor, 


Thus, in the caſes of Peaccck and Spooner, 
2 Vern. 43. 195. 2 Freem. 114., and Dafforne 
v. Goodman, 2 Vern. 362. 2 Freem. 231., where 
terms were limited in truſt for the huſband and 
wife for their lives; and, after their deaths, for 
the heirs of the body of the wife by the huſband, 
the latter limitation was held to veſt in the iſſue 
by purchaſe. But, in a ſubſequent caſe of 
Webb v. Webb, 1 P. Wms. 132, where a term 
was aſſigned in truſt for the huſband: for life, 
then for the wife for life, and afterwards for the 

cc 3 heirs 
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heirs of the bodies of the huſband and wife, it | 
was determined, that the whole term veſted in 
the huſband. | 


Under the firſt of theſe authorities, I appre- 
hend, B. C. would now be entitled only to an 
intereſt for his life in the lands in queſtion; and 
the lands, ſubject to his life intereſt, would be 
now abſolutely veſted in the daughter for the 
reſidue of the terms therein. Burt if this caſe 
were to be ruled by that of Vebbò and Webb, 
then, as the whole terms would have veſted 
in the mother, in remainder expectant on her 
huſband's deceaſe, under the limitation to her 
for life, and afterwards, to the heirs of her 
body by her huſband; and as ſuch her chattel 
intereſt muſt have ſurvived to her . huſband on 
her deceaſe, I apprehend he would now have 
the whole beneficial intereſt in him during the 
terms, in excluſion of his daughter, and might 
diſpoſe thereof as he thought proper. There- 
fore, the queſtion is, Whether this caſe is to 
be ruled by the authority of Peacock and Spooner, 
or that of Webb v. Webb? The laſt of theſe 
caſes ſcems to have been the ruling authority 
in caſes of the like general nature; and that 
of Peacock v. Spooner, I underſtand to be con- 
fined to caſes exactly the ſame in ppecie with 
itſelf. But the preſent caſe appears to be of 
that deſcription; for here the limitation is to 
the 
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the heirs of the body of the wife by the huſband, 
as in Peacock and Spooner, and not to the 
heirs of the bodies of the huſband and wife, as 
in Webb v. Webb; which circumſtance, of the 
limitation being to the heir of the body of the 

wife, has been conſidered as à paint of dif- 
tinction between the two caſes; vide 1 P. Vn. 
135. 2 Jex. 660. And the ſettlement, in this 
caſe, appears to have been, in part at leaſt, 
(that is, ſo far as the value of the lands ex- 
ceeded the portion of 200/.), ex provifione viri, 
as that of Peacock and Spooner. 


Beſides, here is, in this ſettlement, an expreſs 
argument of intention to direct the conſtruction, 
as the conſideration of the ſettlement is ſfated 
to be, for making ſame provifiun for the wife, 
and the iſſue which ſhe might have by the buſtand ; 
which intent would be fruſtrated entirely by 
conſidering the words, heirs of the body, in this 
caſe, as words of limitation. And wherever, in 
the truſts of a term, or other perſonal eſtate, 
there is any clear expreſſion of intention, that 
the words, heirs of the body, after a limitation 
to the anceſtor for life, ſhall be words of pur- 
chaſe, it ſeems, the anceſtor takes only for life, 
and his heirs by purchaſe (vide Hodge/on v. Buſſey, 
2 Atk. 89., among other authorities). I there- 
fore incline to the opinion, that, in this caſe, 
the words, heirs of the body, mult be conſidered 

CC 4 as 
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as words of purchaſe ; and, conſequently, that B. 
is now entitled only for his life; and that, ſub. 
ject to ſuch his life intereſt, the equitable eſtate 
in the lands is now veſted in his daughter for 
the reſidue of the terms therein, as heir of the 
body of her mother by him, 


THAT 
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THAT where a limitation of a term to 
one for life, and afterwards to the 
heirs of his body, be accompanied by 

_ circumſtances or expreſſions indicating 
an intention, that the whole term 
ſhould not veſt in the deviſee, the 
conſtruction will be governed by ſuch 
circumſtances or expreſſions. 


A. B., poſſeſſed of an eſtate for the reſidue of a 
long term of years, ſays, in his will, “ I 
“ give unto my coulin C. my leaſehold 
« eſtate, during his life; and; after his 
te deceaſe, I give the ſame to the heirs of 
« his body, for the reſidue of the term 
« that ſhall be then to come; and, for 
te want of ſuch iſſue, I give the ſame, after 
« the deceaſe of the ſaid C., unto D. E., 
« and her heirs, for the reſidue of the 


ce term.” 


C. entered on the eſtate, had four ſons, and 


died. His eldeſt fon died in the lifetime 
of C., leaving a ſon him ſurviving, who, 
after the death of C., took poſſeſſion of the 
lands, and aſſigned them to H. and his 


wife. 


Tnuovon, 


Tuovon, in general, a limitation of a ferm 
to one for life, and afterwards to the heirs of bis 
bogy, veſts the whole in the firſt deviſee, when 
that limitation is not attended with other ex- 
preſſions or circumſtances to prevent ſuch a con- 
ſtruction; yet courts have generally attended to 
any expreſſions that might warrant the conſtru- 
ing the limitation as diſtinä, and make the latter 
operate as words of purchaſe; ſee the caſes of 
Hodge/on v. Buſſey, 2 Aik. 8g., and Read v. Snell, 
2 Atk, 642., and other caſes, N ow, in the pre- 
ſent caſe, the limitation, after the deceaſe of C., 
to the heirs of his body, for the RBSIDVUE of the 
4erm that ſhall be THEN To cout, and the limit- 
ation over, in default of ſuch iſſue, to D. E., 
after bis deceaſe, appear to me ſufficient for that 
Purpoſe ; the former giving a ſeparate intereſt 
from that before given to the father, viz. the 
reſidue of the term after his deceaſe ; and, conſe- 
quently, excluding the conſtruction of that re- 
ſidue veſting in the father; and the latter im- 
porting, that the intereſt limited to the heirs of 
bis body, ſhould not veſt till his deceaſe, and 
Mould then veſt in ſuch heir; or, in default of 
ſuch, then in D. E.; ſee the opinion of, Lord 
nn 13 Macclesfield, 
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Maeclesfield, and the Lords Commiſſioners, on 
the effect of ſimilar words, in the caſe of Paine 
and Stratton, cited by Lord Hardwicke, 2 Athk. 
647. I am, therefore, of opinion, that the li- 
mitation to the heirs of the body of C. did not. 
veſt till his deceaſe, and then veſted in the per- 
ſon who was heir of his body, as the perſon de- 
ſcribed ; for, though the words, heirs of the body, 
in theſe caſes, may, under particular circum- 
ſtances manifeſting ſuch an intention, be con- 
ſtrued as deſcriptio perſonæ, applicable to an beir 
apparent, or to children, though not anſwering 
the complete deſcription of heir; yet I have not 
met with any inftance of that fort, where there 
has been no expreſſion or circumſtance in the 
will importing ſuch an intention, Here are none 
that I diſcover. On the contrary, the Itmitation 
cover after his deceaſe, in default of ſuch iſſue, 
(that is, heirs of his body, to which he refers,) 
ſhews that he meant, by heirs of bis body, a perſon 
or perſons anſwering that deſcription at the de- 
ceaſe of C., which entirely excludes the con- 
ſtruction that Lord Hardwicke ſeemed to coun- 
tenance, in the caſe of Thubridge and Kilburne, 
2 Vez, 236., that where, in theſe caſes, the 
words, heirs of the body, are taken as words of 
purchaſe, it is not neceſſary that the iſſue ſhould 
ſurvive the firſt taker, ſo as in ſtrictneſs to be 
heir; for here it was neceſſary, becauſe the re- 
ſidue of the term was, after his deceaſe, to veſt in 
D. E., for want of ſuch heir; and, conſequently, 

only 
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only to veſt in an heir ſurviving him; that is, an 
heir of his body in ſfrine/s, I am, therefore, of 
opinion, that the refidue of the term, on the de- 
ceaſe of C., became veſted in his grandſon G., 
as heir of his body; and, conſequently, that, 
under him, H. and his wife are now entitled, ac. 
cording to the deduction of the title ſtated in the 
above caſe, and may, by a common aſſignment 
of the lands for the now reſidue of the ſaid term, 
make a title thereto accordingly, ſubje& to the 
objection ariling from the want of the original 
leaſe and title deeds, which, unleſs there is ſuffi- 
cient evidence without them of the title, as againſt 
the repreſentatives of the original leſſor, I think 
eſſential to a good and clear marketable title. 


UPON 
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UPO N a Gmilar ſubje& to that on which 
the preceding opinion was given. 


Ir a term be limited in truſt for one for life, and 
afterwards for the heirs of his body, the latter 
words are generally conſidered as words of limit 
ation, and the whole veſts in the firſt deviſee, 
though the deciſion was otherwiſe in Peacock and 
Spooner, 2 Vern. 43. and 195., and Dafforne v. Good- 
man, ibid. 362. However, the ſubſequent caſe of 
Webb v. Webb, ibid. 668., was decided according 
to the general rule, and ſeems to have been the 
ruling authority fince in caſes of the like nature; 
that of Peacock and Spooner being only followed 
in caſes exactly the ſame in ſpecie with itſelf. But 
though the general rule is.as I have mentioned, 
yet it is ſubje to be controlled by any circum- 
ſtances or expreſſions in the limitation of the 
truſts, clearly manifeſting the intention that the- 
words, heirs of the body, ſhould operate as words. 
of purchaſe; vide Hodgeſon v. Buſſey, 2 Atk. 89., 
and Read v. Snell, ibid. 642., both which proceed- 

| ed 
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ed on expreſſions which were held to evidence 
the intention. Now, in the preſent caſe, J ob. 
ſerve two circumſtances that I think are much 
ſtronger evidence of ſuch an intention, than any 
that occurred in either of the caſes I have cited, 
The firſt is the fraß, afrer the deceaſe of the fa- 
ther and mother, for raifing portions for younger 
children out of the lands, which, I conceive, im- 
plies the intention that the elde ſon ſhould have 
the lands, and not the father; tor we cannot ſup- 
Poſe that the parents would have provided ſuch 
portions for younger children, in excluſion of the 
eldeſt ſon, without intending the /ands themſelves 
as an equally ſecure proviſion for ſuch eld /on; 
and that end could not be anſwered by conftru- 
ing the words, beirs of the body, as words of li- 
mitation, to velt the whole in the father. Se- 
condly, the expreſs limitation of the term, to the 
executors, adminiſtrators, and affigns of the father, 
for want of ſuch iſue; that is, heirs of the body of 
the father by his toe, to whom the reſidue of the 
term had been Beere limited, after both their de- 
ceaſes. This clearly implies, that the repre- 
fentatrves of the father were not lo be entitled, if 
there were any ſuch iſſue: The term was given to 
the beirs of the body, if any; if none, then to the 
repreſentatives of the father : Such repreſentatives, 
therefore, were intended to take only in the latter 
event, and not under the altefnative contrary 
limitation to the beirs of the body. From theſe 
circumſtances of apparent intention, I cannot 
| help 
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help inclining to the opinion, that the limita- 
tion to the heirs of the body did not operate ag 
words of limitation, for the benefit of the father, 
but veſted in the eldeſt ſon, by purchaſe; and 
that he became entitled to the whole refidue of 
the term, after the deceaſe of his parents, ſubject 
to the mortgage, and to his brother's and ſiſter's 
portions; and; conſequently; had a right to diſ- 
poſe thereof by his will; and that his brother is 
now entitled thereto accordingly under his will. 
That the deſcription of heirs of the body was not 
meant to include the younger children, I think appears 
from the portions provided for them in exclufion of 
the eldeſt ſon upon the fame lands, 


ANO- 
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ANOTHER in ſupport of the fame 
doctrine, even where chattels are li- 
mited to one for life, and afterwards 
to his beirs (generally): Alſo, that 
circumſtances or expreſſions of reſtric- 
t. ve intention will rule the conſtruc- 
tion equally where deſcendible freebolds, 
or eftates pur autre vie, are the ſubjects 
of ſuch limitations. 


I RaTHER apprehend, that the doubt which 
is ſtated in this caſe, cannot be ſatisfactorily 
reſolved by any private opinion, unleſs founded 
upon 4 caſe decided in point, of which I am not 
appriſed. Generally, in caſe of a deviſe of a 
term to one for life, and afterwards to the heirs 
of his body, the latter words are held to operate 
as words of limitation; and to give the ceſtuique 
truſt the whole intereſt in ſuch term. From 
whence I infer, that if the latter limitation be to 
the beirs of ſuch deviſee, or ceſtuique truſt, the 


ſame conſtruction will prevail; for the words 
of 


— 
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of limitation in the latter are more exteu/ive, and 
leſs reſtrained; in reſpect to the repreſentation 
directed thereby, than in the former limitation ; 
and, conſequently, import leſs of defignatio per- 
fone to take by purchaſe. But though I rake 
this to be the conſtruftion, in cafes of ſuch li- 
mitations of terms generally, without any other 
expreſſion or circumſtance in the will expreſſing the 
intent, that the deviſee ſhall have no greater 
eſtate than for life ; yet, I conceive, that where 


it appears from limitations or expreſſions*, in- 


dependent of the limitation to the deviſee for life, 
and to bis heirs, &c. that he ſhall have only an 
eſtate for life, the conſtruction will be ruled by 
ſuch expreſſions of intention. Now, in the pre- 
ſent caſe, the limitation over after the deceaſe of 
A., to ſuch perſon as he ſhould by his will limit, 
direct, or give the ſame, I think, may ſeem to 
influence the conſtruction of his taking only an 
eſtate for life, and that his heirs ſhould take by 
purchaſe ; for this limitation implies, that his 
power of diſpoſing of the lands, even by will, 
was to depend on this very truſt; and, conſe- 
quently, that he was not to take any more than 


ith, 


* [t is to be obſerved, that the rule in Shell:y's caſe does 
not apply either to terms for years, or eftates pur autre vic, 
nor, concluſively, even to tru/?s of lands of inheritance, 
againſt expreſſions of intent, that the heir, &c, ſhall tat- 
by purchaſe ; much leſs to trufls of terms, or of «fates pur 
autre vie. 
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an eſtate for life; for, if he did, he might diſ- 
poſe thereof by will, without reſort to the power 
given him by this truſt: and that his power of 
diſpoſition was to be confined to bis will; which 
would not be the caſe if he were to take the 
whole intereſt under the limitation 20 bis heirs. 
What I have faid applies partly to the eſtates 
held for terms »f years, determinable on lives, 
being chattel interefts, and not the ſubjects of 
accupancy. As to the leafes for lives abſoluteh, 
a limitation of ſuch intereſts to one and bis heirs, 
or to one and the beirs of his body, puts the whole 
in the power of the anceſtor ; thought Rfialy 
ſpeaking, the words heirs, &c. are not words of 
limitation enlarging the eſtate of 'the aticeſtor, 
but words deſcriptive of a /pecial occupant ; and 
therefore, in a limitation of ſuch eſtate ron 
LIFE, and afterwards to his beirs, or the beirs of 
bis body, as the latter are only deſcriptive of a 
pPecial occupant, I apprehend, the ſame con- 
ſtruction would hold, and the eſtate be equally 
ſubject to the difpoſition of the anceſtor to 
whom the eſtate is limited for life. Bur I think, 
that in a deviſe of ſuch an eſtate to a man for 
life, with a remainder to his heirs, &c. if there 
are other words expreſſive of the reſtriction on the 
power of the anceſtor to diſpoſe of the eſtate from 
the heir, the intereſt of the deviſee for life may 
be conſtrued as limited to his own life; and that 
the heir ſhall take the eſtate afterwards, as if it 


were a remainder by purchaſe, not ſubject to the 
15 diſpoſition 
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diſpoſition of the deviſee for life, Now the 
clauſe I have noticed, empowering A. to dif. 
poſe of this eſtate by will, ſeems to imply a 
negative on his power of diſpoſing of it other- 
wiſe from his heirs ; and this being the caſe, 
not of a deviſe of the legal eftate, but of a truſt 
within the diſcretion of a Court of Chancery to 
execute, according to the apparent intent, makes 
it a ſubject of ſtill greater caution. 


Upon the whole, therefore, I cannot venture 
to ſay, that I think A. can make a ſ/atisfaFory 
title to either deſcription of the eſtates in queſtion; 
and indeed I do not think it would be proper for 
either the legal leſſee, or the truſtees in the will, 
ro concur with him in any conveyance for that 
purpoſe, whilſt there remains a doubt as to A.'s 
power of diſpoſition. I think a fine /ur canceſſit 
would deſtroy his power of appointment; and to 
that he might add a relea/e of juch power, But I 
do not know by what means he can make a title 
efectually ſecure againſt the claims of bis heir, 
viewing the caſe in the light I have mentioned. 
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UPON the mode of granting the next 
preſentation to an advowſon, and that 
it is doubtful whether it be ſimony or 
not, for a father to purchaſe a next 
avoidance, with an intent declared to 
preſent a ſon, and afterwards ſuch pre- 
ſentation is made accordingly. 


I Hav peruſed the above abſtract, and, ſub. 
ject to the queries I have made in the margin, 
which are of a ſort, that, I preſume, are an- 
ſwered by mere inſpection of the deeds, and 
ſoppoſing thoſe deeds correſpond with the ab- 
ſtrat, and that the preſentation has gone accord- 
ing to the title deduced by the abſtract, A.'s 
title to the advowſon, which is the ſubje& of 
inquiry, appears to be well deduced; and, 1 
conceive, that he is competent to make a title to 
the next preſentation contracted for; and ſuch 
à title, I conceive, may be made by a grant 
thereof by deed, framed in the uſual form, for 
thoſe purpoſes, accompanied with proper cove- 

Y L3 nants 


Casks and Opinions, 405 


nants as to title, quiet enjoyment, Cc. accom- 
panied with a bond in ſufficient penalty (ſup- 
poſe double the purchaſe money), for perform- 
ance of thoſe covenants; and I think it would be 
adviſable to have the title deeds depoſited in 
ſome truſtee's hands, until the next avoidance 
has been filled vp on the preſentation of . the 
grantee. It ſeems regular, that notice of the 
grant of a next preſentation ſhould be given to 
the biſhop of the dioceſe; but the prudence of 
ſo doing depends much on circumſtances of 
confidence in the grantor, and the object of the 
grantee's intention at the time, ; 


But as to the ſecond point, ſome doubts 
ariſe to me, whether the preſentation intended 
may not be affected by the laws againſt ſimony? 
at leaſt, I am not ſufficiently clear upon this 
point, to venture a politive concluſion to the. 
contrary. My doubts are occaſioned by the 
apparent indeciſion in our books, in regard to 
the limits of ſimony, under circumſtances ſome- 
what ſimilar to thoſe that are ſtated to exiſt in 
the preſent caſe, and the conſequent difficulty in 
aſcertaining on which fide of thoſe limits ſuch a 
caſe may fall, 


That the preſentation to an avoidance pur- 
chaſed without any declared intention as to the 
perſon ſo preſented is not ſimony, ſeems very 
clear. But it appears to be holden, that if a 

= RY | Perſon 
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perſon purchaſes a next avoidance, with an in- 
tention (declared, I preſume, ) to preſent a certain 
perſon, a ſubſequent preſentation accordingly is 
fimony. 


This feems to have been admitted in the caſe 
of Smith v. Sberborne, Moor, 916., where the 
preſentee ſtands in the relation of a ſtranger, 
and not of @ for to the purchaſer. But a diſ- 
tinction has been taken between ſuch a caſe, and 
where the father (of the intended clerk) is the 
purchaſer, for tt is there ſaid, the Court agreed, 
that if a ſtranger buys the next avoidance, and 
preſents one that is not privy till after, and after 
is made privy, and ig preſented, it is ſimony; 
not ſo where the fatber buys, becauſe. he 1 is bound 
in nature to provide for his ſon. 


But in a ſubſequent caſe of Kitchin v. Calvert, 
Lane, 102., Baron Snig laid it down, that if 4, 
purchaſes the next avoidance, with intent to 
preſent B., and the church becomes void, and A. 
preſents B., this is fimony, by averment; and 
by good pleading the preſentation of B. ſhall be 
avoided. And in Wincombe v. Puleſton, Ney, 25., 
Hobart, C. J. held, that if in the grant of a 
next avoidance it appears, that it was his 
intent to preſent bis ſor or his kinſman, and it 
was done accordingly, this was ſimony. And 
again, in Godbolt, 390., it is cited to have been 
adjudged, that if a man purchaſes the 'next 

avoidance 


- 
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avoidance of a church, with an intent to preſent 
bis fon, and afterwards he preſents him, this is 
ſimony within the ſtatute. And Dr. Watſen, 
in cap. 5. of his Complete Incumbent, oppoſes 
the diſtiaction between a purchaſe by a father 
fer bis ſon, and a purchaſe by 4 ftranger ; and 
fays, that the reaſon ſuppoſed of a father's being 

bound to provide for his ſon, is not good for 
the purpoſe; for a man is bound by nature to 
provide for himſelf, and ſo might purchaſe for 
himſelf on the ſame principle. And, it is well 
aſked, if the purchaſe of a living, when full, 
with intent to preſent any certain petſon, i is, as 
has been held, within the ſtature, how can it be 
lawful, as the words are general, for a father ti to 
do it. Vide Bac. Abrid. v. iv. p. 469. And 
Dr. Watſon ſays, that to avoid all gueſftion at law, 
it is beſt, that a purchaſer of a next turn (whe- 
ther he deſigns it for ſon, kinſman, or ſtranger) 
make the contract when the incumbent of the 
church is not in danger of death ; that he does 


not declare bis intention to the perſon whom he 


intends to preſent; that the intended clerk be 
not preſent at the contract; however, that he be 
not named in the deed by which the preſentation 
or nomination is granted. Indeed, if the mere 
avoiding any ſignification of the intended pre- 
ſentee, in the deed of grant itſelf, or his not be- 
ing preſent at the contract, ſaves the preſenta- 
tion from ſimony, then is the difficulty at an 
end; but this ſeems hardly reconcilable with 
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what was laid down by Baron Snig, in the caſe 
of Kitchin v. Calvert above rived, of fmony by 
averment, 


Upon the whole, therefore, under this ſhade 

of obſcurity, in reſpect to the preciſe line of 
fimony i in preſentation, in caſes apparently run- 
ning ſo near its confines as the preſcnt ſeems to 
do, on account of the declared intent of the pur- 
chaſer to provide for a ſon, who is, as It were, 
awaiting the falling of the proviſion, and doubt- 
leſs privy to the contra? and intention of his fa- 
ther in it, I cannot venture to ſay the purchaſer 
will ſteer clear of the laws againſt ſimony in 
making a preſentation under ſuch circumſtances, 
But this merely relates to the propriety of the 
8 in view, without any regard to the 
Tufficiency of the title or validity of the contract, 
if made clear of any ſimoniacal colluſion on the 
part of the vender, 
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THAT a purchaſe of the perpetuity of 
an advowſon by a clerk, and conſe- 
quent preſentation of himſelf by his 

| truſtee, upon a vacancy happening, is 
not affected by the 12th Ann, ſtat. 2. 
c. 12. 


I canyor ſay I ſee any thing to impeach the 
legality of the purchaſe by A. B. of the perpe- 
tuity of the advowſon, or his being preſented on 
the next avoidance, by a truſtee of his own, to 
whom he ſhall have conveyed the advowſon, 
previous to ſuch avoidance, The 12th Ann, 
ſtat. 2. c. 12., prohibits a clergyman's pur- 
chaſing the next avoidance, or preſentation to 
any benefice for himſelf; but I do not appre- 
hend that ſtatute at all affects the caſe of a pur- 
chaſe of the perpetuity of the advowſon, or 
affets the right of preſentation in that caſe; 
and, conſequently, it appears to me, that if 
A. B., by deed, grants the advowſon to and to 

the 
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the uſe of ſome perſon and his heirs, who, by 
another deed of even date, declares the convey- 
ance to be in truſt for the ſaid A. B. and his 
heirs, the ſaid 4. B. may afterwards, upon the 
happening of an avoidance, be legally preſented 
by his ſaid truſtee. 


THAT 


Cass and Opinions, 411 


THAT the omiſſion of ſtamps does not 
affect the legal operation of a deed, 
further than rendering it unavailable 
as evidence 1n any court; and that 
ſuch defect may be ſupplied on pay- 
ment of the duty and penalty. 


I xave'/peruſed the above abſtract; and if the 
title was ſo circumſtanced, at the time of the 
firſt abſtracted conveyance and recovery by A. B., 
as to enable him, by ſuch recovery, to acquire 
the fee, it appears to me, that C. may now make 
a good title to the purchaſer of the lands in 
queſtion ; for, as to the validity of the bargain 
and fale, making the tenant to the præcipe, for 
the recovery ſuffered by C., I am of opinion, that 
if the duty and penalty have been paid, and the 
receipt or certificate of rhe commiſſioners ob- 
tained, ſuch bargain and fale is ab initio as valid, 
as if it had been properly ſtamped before the en- 
groſſment of it. Its not having been properly 


ſtamped before the inrolment is immaterial, un- 
leſs 
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leſs the want of ſuch ſtamp affected its operation 
to paſs the eſtate to the tenant to the præcipe. 
Now, ſuch ſtamp was never neceſſary to this 
operation or effect, if the ſtamp laws have not 
made it ſo; but the ftamp laws do not prevent 
the intrinfic operation, or legal effect of a deed, 
but only put a ſtop to or ſuſpend its being 
pleaded, or given in evidence in any court, or ad- 
mitted in any court, to be good, w/eful, or avail- 
able, until the duty and penalty be paid, and the 
receipt be given for the ſame, and the deed be 
properly ſtamped. This only affects the uſe to 
be made of the deed, its goodneſs in a court, 
and the capacity of availing one's ſelf of it there, 
without rendering the deed itſelf inoperative or 
ineffectual, in other reſpects. It only impoſes 
an incapacity of availing one's ſelf of the ope- 
ration of the deed till the duty and penalty be 
paid, Sc. without making the deed itſelf invalid; 
for the incapacity of availing one's ſelf of the 
deed, is to ceaſe upon ſuch payment and receipt 
thereof, which ſuppoſes a ſubſiſting and con- 
tinuing intrinſic validity, good, uſeful, and avail- 
able on ſuch payment, though rendered unavail- 
able till then; for if a deed had no validity at all 
till ſuch payment, it could not be available, as 
its effect and operation muſt primarily and ſub- 
ſtantially depend on its original nature and va- 
lidity; and it can be only available according to 
that. 


The 
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The authority cited, which is in 8 Mod. 364., 
evidently proceeds on this principle; and, on 
theſe grounds, the ſecret mark of the ſtamp- 
office, or their entry of the time of annexing the 
ſtamp, can create no objection to the title, as 
they will only ſhew, that the deed was then 
rendered available in a court which was not ſo 
available before; I am, therefore, of opinion, 
that the omiſſion of the ſtamp, in the firſt in- 
ſtance, is now immaterial, if the proper duty 
penalty, ſtamp, and receipt have ſince been paid 
and obtained ; and, that ſuch bargain and ſale 1s 
Juſt as effectual as if it had been properly ſtamped 
previous to its being engroſſed. 


THAT 
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THAT it is prudent for a mortgagee to 
inſiſt on aſſignments of outſtanding 
terms to his own truſtee. 


Tur queſtion here put, whether the aſſign- 
ment deſired, is eſſentially neceſſary, ſeems too 
ſtrict to admit of a direct poſitive anſwer, for the 
derection of a mortgagee in ſuch caſe. 


A mortgagee is to conſider not merely what is 
ſtrictly and eſſentially neceſſary to the title, but 
what may be convenient and prudent for him, as 
conducive to the facility, as well of informing 
his ſecurity, if requiſite, as of finding a ready 
market for it, when defired. To ſay, that the 
aſſignment required, is eſentially neceſſary, would 
be going too far, as eventually, and not impro- 
bably, the want of it might prove no obſtacle to 
the ſufficiency and effect of the ſecurity. On the 
other hand, to ſay that it is not efſentially neceſſary, 
if the mortgagee were to conſult that point only, 
it might lead him into ſome eventual inconve- 
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nience in the enforcing his ſecurity, for want of 

the legal eſtate, or at leaſt fubje& him to ſome 
difficulty in procuring a purchaſer of that ſe- 
curity, ſceing that the regular courſe of practice 
upon theſe occaſions, founded upon a ſtrict and 
due attention to the ſecurity and convenienee ot 
mortgagees, conſtantly calls for aſſiguments of 
terms: of ſo recent a date outſtanding, under the 
circumſtances of thoſe in queſtion, which do not 
appear ever to have been abſolutely aſſigned in 
truſt to attend the inheritance, but only ſubje& 
to the mortgages, as they would have done, with- 
out any direction at all; and therefore they have 
never been legally gor in from ws laſt mort- 
gagee's truſtee. 


Ic is true, thoſe terms could not be ſet up by 
the mortgagor himſelf againſt the mortgagee in 
ejectment; but as any other (even ſubſequent) 
incumbrancer, without notice of the mortgage, 


might avail himſelf of theſe terms, it ſeems pru- 


dent for the mortgagee to require an aſſignment 
of them to his own truſtee; and, as conſtant and 
regular practice calls for ſuch a ſtep, ſo that dil- 
penſing with it will, in all probability, render his 
ſecurity leſs marketable, I therefore, without di- 
rectly anſwering the very ſtrict queſtion, of whe- 
ther it is eſſentially neceſſary or not, cannot help 
being of opinion, that it is at leaſt prudent, and 
conſequently adviſable for him to inſiſt upon the 


aſſignment in queſtion; and, that the propoſed 
= title 
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title cannot be recommended to him without it; 
eſpecially as the money to be advanced is of fo 
conſiderable an amount. 


As to the declaration propoſed, of all truſtees 
of outſtanding terms ſtanding poſſeſſed in truſt 
for the mortgagee; it will put the terms no more 
within his reach than if it were omitted; and 
he would have an equal claim to the benefit of 
the terms without as with it; and, therefore, 
being by no means equivalent to or. calculated to 
fupply the place of the regular aſſignment re- 
quired, I cannot adviſe the mortgagee to be ſatiſ- 
fied with it in lieu of ſuch aſſignment. 


THAT, 
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THAT, with certain precautions, a 
truſtee may make a purchaſe of the 
truſt eſtate, which will ſtand a fair 
chance of being ſupported in equity. 


h Tus leaſchold eſtate in queſtion, is expreſsly 


bequeathed to X., in truſt, to ſell the ſame 
with all convenient ſpeed after the teſtator's de- 
ceaſe, and inveſt the monies for the maintenance 
and benefit of the teſtator's children as therein 
directed. It follows, that, in order to comply 


with the ſaid truſt, the eſtate may, and ſhould 


be ſold as ſoon as can be, notwithſtanding the 
children's minority: ; for the intereſt of the pur- 
chaſe money is part of the proviſion for their 
maintenance and education during their mino- 


rity. 

The only difficulty, as to a purchaſer, ariſes 
upon the want of the uſual clauſe to indemnify 
the purchaſer from attention to the rr 


of his purchaſe money upon the-rruſts of the will 1 
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an attention to which, I think, he will be liable 
for want of ſuch clauſe; and from which he can 
only be diſcharged by eee under a deere 
of the court of Chancery. 


This attention, however, could be no objec 
tion on the part of the truftee bimſelf, if he might 
become the purchaſer, as he muſt, whether pur- 
chaſer or not, be equally bound to apply the 
money upon the truſts, and be reſponſible for it 
to the ceſtuis que truſt; but, it feems to be a rule 
in our courts of equity, not to admit of a pur- 
chaſe by a truſtee, of any part of a truſt eſtate, to 
prevent the conſequences of fraud, or undue ad- 
vantage, which the ſituation of a truſtee empowers 
him to avail himſelf of, on ſuch an occaſion ; and, 
therefore, in the caſe of Whelpdale v. Cookfon, 
i Pez. g., where there was a deviſe" of lands in 
truſt for payment of debts, and the truſtee him- 
felf purchaſed part, Lord Hardwicke ſaid, he 
would not allow it to ſtand good, although an- 
other perſon, being the beſt bidder, bought it for 
him at a public ſale. I therefore cannot ſay, that 
a purchaſe by X., in this caſe, would be clear of 
objection, or obtain him a marketable title. 


It is impoſſible to aſcertain the beſt price, or 
| moſt money that can be got; the putting the 
eſtate up to ſale repeatedly, by public auction, 
aſter ſufficient notice by advertiſements, accom- 
panied with a valuation by ſkilful diſintereſted 


pertons, 
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perſons; ſeem to be the beſt, means 3 and; though 
1 incline to think a purchaſe at a greater price 
than ſhall be offered at ſuch repeated ſales, and 
be eſtimated as the value by ſuch ſkilful perſons, 
made by a truſtee ſo nearly related, and in the 
Place « of a parent, as it were, to the children, and 
giving greater price on account of a circumſtance 
of local convenience confined to ſuch trultee, 
that rendered the eſtate of more value to him 
than any body elſe, would ſtand a fair chance of 
being ſupported in equity; yet, I think, the above 
objection would hang over the title till the 
children come of age and confirm it, the legal 
ticle indeed would be obtained immediately, but 
liable to be objected to, and inveſtigated in 
equity by the children ; but, if more than the fair 
marketable value was ſo given, it would not be 
to their intereſt to impeach it. X., however, muſt 
decide whether he chooſes to purchaſe at this 
riſk; that is, of having the purchaſe im- 
peached by the children, or their repreſentatives. 
At all events, he will be allowed the money paid 
by him, and intereſt for it. 


If he chooſes to purchaſe, the aſſignment may 
be, by himſelf, in purſuance of the truſt to an- 
other perſon, in the uſual manner, for the reſidue 
of the term, in conſideration of the purchaſe 
money paid to A., which money muſt be imme- 
diately inveſted by him in government, or real 
RET, upon the cruſts in the will, The pur- 
| FE 2 chaſer 
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chaſer ſhould, by another deed of even date, de- 
clare the purchaſe to be in truſt for X.; which 
deed may recite the ſales, and refuſal thereto bid 
at the price put, and the valuation, and the 
reaſon of X.'s giving ſo much more than the va- 
luation. The valuation itſelf, figned by the 
perſons that made it, ſhould be kept; and &. 
mould retain all the evidence he can of the auc- 
tion, and what paſſed there. 


THAT 
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THAT a uſe is executed under the 
ſtatute, to anſwer the apparent intent 
of the teſtator, ſee the caſe of Shapland 


and Smith, 1 Bro. Caſes in Chancery, 
75-3 upon which this opinion was 


given. 
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35 is a a general rule, that a limitation to the 
heirs of the body of a perſon, afrer a preceding li- 
mitation for life to the ſame perſon, in the ſame 
conveyance, or inſtrument, veſts in that perſon, 
and creates an eſtate tail, if the limitations are 
both of the ſame quality; namely, both legal 
eſtates, or both equitable or truſt eſtates; and 
there be nothing more in the caſe, But then, 
there is this difference between their being both 
legal, or both truſt eſtates; that, in the former 
caſe, even ſtrong expreſſions of the teſtator's in- 
tention to the contrary, will not controul the 
rule; while, in the latter caſe, (viz. of their be- 
ing truſt eſtates,) the court of Chancery is ſo far 


attentive to the teſtator's intention, in carrying 
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that truſt into execution, as to deviate from the 
above rule, in compliance with ſuch intention. 
See the caſe of Bagſhaw v. Spencer, 2 Atk. 246, 


ol 877. and many other authorities. 


* 12 allo ſeems agreed, that a deviſe to one per- 
ſan i in truſt for another, without more, is a uſe 
executed i in that other, for the reaſons delivered 
in the caſe of Broughton v. Langley, 2 Salk. 679. 
But as the ſtatute of uſes preceded the ſtatute of 
wills, the former does not immediately and ne- 
ceſſarily extend to the latter; therefore, a deviſe 
to one, in truſt for another, is not of neceſſity a 
uſe executed in that other, as it would have been 
in any other conveyance; but, if the nature of 
the truſt calls for the continuance of the legal 
eſtate in the firſt deviſee, to effectuate the end of 
the truſt, jt ſeems, the legal eſtate refides in him. 
It alſo appears, by the caſe of Broughton v. Lang- 
toy, that a deviſe to one to permit another to re- 
ceiye the rents and profits of land, is tantamount 
to a deviſe to one of lands in truſt for another; 
namely, i it is a uſe executed in that other; if there 
is nothing more in the caſe. But then, in this 
caſe of the rents and profits, as in the caſe of de- 
viſing the lands themſelves to one in truſ for 
another, if the nature of the truſt requires the 
legal eſtate to reſide in the firſt deviſee, it ſtops 
there, and is not an executed uſe in the cefai gue 
truſt, See Bag ſhaw v. Spencer, and Lady Jones 
and Lord Say and Seal, Vin, vw. vol. viii. p. 262. 

Cal. 19, 
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cal. 19. This latter caſe alſo ſhews, that the 
legal eſtate need not continue in the truſtees 
longer than that eſtate or limitation with whi 

the execution of the truſt that calls for the leg 

eſtate is commenſurate, bur is afterwards exe- 
cuted by the ſtatute in the fame ceſt ui ad 
uſe. 


"To apply theſe principles to the preſent na 

we are to obſerve, that the deviſe to the truſtees 
here, is not in truſt to permit C. to receive the 
rents and profits, or the clear ſurplus thereof; 
nor is it even upon truſt ſimply to pay ſuch 
rents and profits ; but it is upon truſt to pay him 
by equal quarterly payments, by and out of the rents 
and profits, which preſcribes the very mode of 
payment ; and implies, that the fund, out of which 
it ſhould be made, hould reſide in the hands of 
the truſtees; nor is this all, the payment is to be 
made after deducting rates, taxes, repairs, ex- 
bences, and outgoings; part of the truſt, therefore, 
is to make this deduftion ; and ſeems even to 
ſubje& the truſtees to the taking care, that the 
eſtate is kept in repair, and all outgoings regu- 
larly diſcharged during the life of A., ſo as to 
render the truſtees accountable for the proper per- 
formance of ſuch truſts to the perſons in re- 
mainder ; and thoſe truſts could not be performed 
without their taking the legal elne ee A.'s 
life. 


EE 4 These 
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* Theſe circumſtances appear to me very ma- 
terially to diſtinguiſh this caſe from that of 
Broughton and Langley ; and to bring it within 
the deſcription of thoſe caſes wherein the nature 
of the truſt requires, that the legal eſtate ſhould 
paſs to, and remain in, the truſtees during the life 
of the firſt ceftui que truſt; and, as this kind of 
operative truſt extends no further than during 
the life of Al, I fee no reaſon for conſidering the 
next limitation, which is to the uſe of the heirs 
male of his body, in any other light than 2 as a 
uſe executed by the ſtatute. 


Now, if this be the caſe, it will follow, that the 
timitation in truſt, Sc. for A., during his life, 
will not unite or incorporate with that to the 
heirs male of his body, ſo as to give him an eſtate 
tail; ſee Tippin v. Coin, Carth. 252., and Lady 
Jones and Lord Say and Seal, above cited; and 
the conſequence will be, that this recovery and 
fine, or either of them, could not bar his iſſue 
male, or the remainder over ; and, therefore, that 
the mortgages -made by him cannot be good 
againſt his iſſue male, or the remainders over. 


T have now ftated the light in which the above 
caſe ſtrikes me, upon the moſt attentive, unpre- 
judiced conſideration I am able to give it. I 
wiſh, indeed, the reſult of that conſideration had 
proved more conſiſtent with what appears to be 
the intereſt, and, of courſe, the wiſh of the gentle- 
; | man 


Cases and Opixioxs. 423 


man on whoſe behalf I am conſulted ; and, at 
the ſame time, had correſponded with the very 
reſpectable opinions of and *, upon 
the ſame caſe. In truth, a man's opinion, if 
really founded on his own inquiries and reaſon- 
ings, is no more the creature of his power than 
his complexion is. In delivering an opinion, 
therefore, I often deliver, not what I could 
wiſh, but what I cannot help. In the preſent 
caſe, it is with the greateſt reluctance I find 
myſelf conſtrained to declare, that I cannot ſay 
I think A. is capable of making ſuch a title to 
the whole, or any part, of the eſtate in queſtion 
as ought to ſatisfy a purchaſer; or ſuch a one as 
1 ſhould conceive, till convinced by the ſucceſs 
of the experiment, a court of equity would com- 
Pel a purchaſer t ko accept. 


* * 


. Two gentlemen fince dead. 
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15 - 5 ADDITIONAL obſervations, upon a 
..-- . ſuggeſtion, that the whole might be 
conſidered as a truſt, 5 


Snoulp it be urged, that the whole legal fee 
became executed, and veſted, in the truſtees, 
(which, however, I think, would be a very un- 
neceſſary ſtrain upon the conſtruction,) that con- 
ſtruction, by making the whole a fruſt, would 
immediately diſcharge the deviſe from the limits 
of the rule, which, in the caſes of legal eſtates, 
unites the limitation to the heir male here with 
the preceding freehold in the anceſtor, and leave 
it to the diſcretion of the court to carry it into 
execution, agreeable to the apparent intent of the 
teſtator, which appears to be, from the proviſions 
about the expence of repairs, that the eſtate 
ſhould be kept in repair by the truſtees, during 
A''s lifetime; and, of courſe, that he ſhould not 
be liable to permiſſive, much leſs voluntary 
waſte. But the giving him an eſtate tail, would 
render this intent abortive ; and, therefore, if the 
| court 
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court ſhould, as it may do, execute the truſt pur- 
ſuant to the apparent intent, A. muſt be con- 
ſidered as tenant for life only. So that, of the 
only two conſtructions which the caſe ſeems in 
any degree capable, the one viz. that of the legal 
eſtate being in the truſtees only during As life, 
and the ſubſequent limitation, to the heirs of his 
body, being a uſe executed, puts a direct nega- 
tive on the operation of the rule under which the 
eftate tail is contended for; and the other, by 
taking the caſe. out of the ſtrict controul of that 
rule, lets in the apparent intent to operate in all 
its force in determining the conſtruction, 


4235 
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THAT, during the contingency of a 
remainder, the old uſe refts in the 
| grantor, 


25 by leaſe and aw conveyed lands to the 


* 0 
LI my 


uſe of A. his intended wife, for her life; 
after the marriage, remainder to the uſe of 


B. for life; remainder to the uſe of truſtees; 


and their heirs, duripg his life; remainder 
to the uſe of the firſt, and other ſons of 
the marriage, in tail male; remainder to 
daughters in tail general; remainder to the 
uſe of the right heirs of the ſurvivor of 


A. and B. 


B. became bankrupt. The commiſſioners aſ- 


ſigned to the aſſignees; and they ſold and 
conveyed the lands, by indentures of leaſe 
and releafe, to D. and E.; who bought in 
truſt for the wife and children. The chil- 
dren all die; and, afterwards, the wife. 


Ir 
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Ir the ſettlement had been by a third perſon, I 
think the limitation to the heirs of the ſurvivor. of 
the buſband and wife would have been a contin- 
gent remainder to ſuch ſurvivor; and that this 
contingent intereſt of the buſband would have paſſed 
by the bargain and ſale from the commiſſioners 
to the aſignees; ¶ vide the caſe of Higden v. Mil- 
liamſon, 3 P. V. 132., for this point;) it being 
an intereſt in him, though contingent, and which 
he was capable of diſpoſing of by fine at leaſt; and, 
I think it appears by the recitals and face of the 
conveyance from the affignees, that it was in- 
tended to compriſe all the intereſt the bankrupt 
bad in the lands, and which the aſſignees bad 
therein, under the Sargain and ſale. 


The grant expreſſes ſo much, which, I con- 
ceive, compriſed his contingent intereſt ; and, 
though a fine might have been requiſite 10 
paſs ſuch contingent intereſt from the afſignees, 1 
think they muſt have been conſidered as truftees 
for the parchaſers, of any ſuch intereſt remaining 
in them, through the inſufficiency of the con- 
veyance to paſs. it agreeable to the contract and 


purport of the conveyance, 
. | 8 ; | But, 
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But, as the ſettlement was made by the huſband, 
who, I conclude, was, at the time, ſeiſed of the 
land in fee, it ſtrikes me, that the ultimate limita- 
tion to the right beirs of the ſurvivor of his wife, 
and himſeif, was, ſo far as it reſpeFed him, his o 
eftate, or the reverſion in fee undiſpoſed of from 
him. For, I take it, a limitation of the fe to the 
heirs of the grantor, ſeiſed in fee. at the time, is 
part of the old uſe; and, that in caſe of a contin- 
gent remainder, the undiſpoſed of-fee remains in 
the grantor, till the contingency happens upon 
which the remainder is to take effect. And 
therefore, I rather think, that the limitation in 
queſtion, ſo far as it reſpected the huſband, was 
his old reverſion; which continued veſted in bim 
till the contingency happened, and ſubject only 
to be deveſted on his wife's ſurviving him, by 
the contingent uſe to ariſe to her in that event; 
and, that this reverſion, /o ſabje#, paſſed by the 
bargain and ſale to the afignees ; and, by their 
leaſe and releaſe, to D. and E., as 4 veſted in- 
tereſt, ſubject only to be deveſted on the wife's 
ſurviving her huſband ; and which, of courſe, be- 
came indefeaſible on ber death in his lifetime; and 
that fuch reverſion is accordingly now legally 
veſted in the faid D. and E. in truſt for the de- 
viſee, or real repreſentatives of the perſon for 
whom the purchaſe was made in their names. 
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THAT a PL cannot by will em- 
power himſelf to make a future diſpo- 
tion of land by another inſtrument not 

executed as required by the ſtature of 
frauds, 29 Char. II. chap. 3. See 
5 Durnford and Eaſt, 92. 2 Jex. jun. 
206. 


I Taixx, the firſt queſtion in this caſe is, 
whether the deed poll could operate as a diſÞoff» 
tion of the lands, or any of them; and if fo, what 
was the effect of the diſpoſition, therein con- 
tained, to the heirs of the ſurvivor of the truſtees; 
and how far it was originally, or is eventually 
valid? As to the firſt point, I rather apprehend, 
the diſpoſition made by the ſaid deed poll was 
void, in reſpect to the freebold ęſtates; becauſe, 
not executed and atteſted as required by the 
Karute of frauds, to effectuate a teſtamentary diſ- 
poſition of real eſtates. It may be urged, that 
the diſpoſition was not originally made by that 
ded poll, but by the will to which it refers; and 
which will refers the diſpoſition to ſuch future 

1 deed. 
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deed. But, I apprehend, a perſon cannot, 3 
will, empower himſelf to make a future diſpoſi- 
tion of land by another inſtrument not executed as 
required by the ſaid ſtatute. So far as the dipoſi- 
tion of lands, by any will, is incomplete, or left 
undetermined, (in reſpe& to the teſtator's own 
act, and to the degree he intends,) I think, it has 
no operation at all: the intereſt undiſpoſed of 
ſeems to me till to remain an efate in lands, that 
requires a formal will to paſs it, as much as if 
the whole of the lands had remained undiſpoſed 
of by the firſt will. And it ſeems to make no 
difference, whether the intereſt, ſo undiſpoſed of 
by the firſt will, be a legal eſtate in thoſe lands, 
or a mere truſt of the legal eſtate deviſed to 
truſtees by the firſt will. For it has been deter- 
- mined, that the fruſf of an inheritance muſt be 
deviſed in the ſame manner as a legal eftate; be- 
cauſe, if the law were otherwiſe, it would intro- 
_ duce the ſame inconveniencies, as to frauds and 
perjuries, as exiſted before the ſtatute in reſpect 
to deviſes of the legal eftate. (Vide Wagftaff v. 
Wagſtaff, 2 P. W. 258.) And, therefore, it ap- 
pears to me, that ſo much of the truſt as was un- 
diſpoſed of by the will, in this caſe, required the 
ſame formalities in any future teſtamentary diſ- 
poſition of it, as it would have done, had it been 
"a legal eftate undiſpoſed of, inſtead of a ruſt. 


dale! is true, char a diſpoſition of lands\may be 
made by a writing in che nature of, or purport- 
£22b -£7 ag 
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ing to be, a will, though not executed according. 
to the ſtatute, by virtue of a ſufficient power of 
appointment, under the au/es of à proper convey- 
ance, But there the diſpoſition is not conſidered 
as teſtamentary in its origin, but merely as ſupple- 
mental to, or direCting the operation of, the con- 
veyance from which the power ſprings. It is, 
therefore, neither within the ſtatute of wills, nor 
the ſtatute of frauds and peruries, reſpedting 
wills. But, whenever the diſpoſition 1s originally 
and ſubſtantially teftamentary, it is within the ſaid 
ſtatutes; and every part of ſuch a diſpoſition of 
lands, whether primary, additional, or ſupple- 
mental, I apprehend, equally requires the atten- 
tion to the ceremonies directed by the laſt ſta- 
tute, to give it validity ; for every ſuch ſupple- 
mental or additional diſpoſition is, pro tanto, diſ- 
polition not made before. I am aware, that a 
general charge of legacies on lands, by a will duly 
executed, has been held to extend to /epacies 
afterwards given by a will or codicil not atteſted to 
paſs lands ; (vide 1 P. V. 423., in the caſe of 
Maſters v. Maſters, and 2 Atk. 274., in Brudenell 
v. Boughton ;) in which laſt caſe, Lord Hard- 
wicke obſerved, he ſaw no greater inconvenience 
than in a man's charging his Jands by will with 
the payment of bis debts; which would extend to 
all the debts contracted during his life. But the 
very arguments uſed in ſupport of that conclu- 
ſion negative the ſuppoſition of a man's em- 
powering himſelf, by a will duly executed, after- 
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wards to make a further diſpoſition of lands by a 
will or inftrument not duly executed for paſſing 
real eſtates. For admitting this, there could 
have been no queſtion in reſpect to the firſt 
charge extending to the ſubſequent Jegacies, nor 
any occaſion for reſorting to authorities, or to 
the analogy of the charges of debts in ſupport 
of it. 


In the caſe of legacies, charged on lands, they 
are confidered primarily as perſonal; and the 
land, by ſuch charge, is only made à collateral 
fecarity for them; as was obſerved by Lord Hard- 
icke, in the caſe laſt cited, as well as by Lord 
Cowper in Hyde v. Hyde, 1 Eg. Abr. 409., who 
obſerved, they were not deviſed ont of land like a 
rent, but only ſecured by land, which before was 
well deviſed. In fa, ſuch a charge, either of 
- debts or legacies, amounts to no more than mak- 
ing the real, auxiliary to the perſonal eſtate ; or, 
in other words, directing it to be converted into, 
and applied as part of Eis perſonal eftate; and in 
aid thereof pro tanto. And as the deviſe, by a 
will duly executed, of any part of a man's real 
eſtate to be converted into, and conſidered as 
perſonal eſtate, would entitle /egatees, claiming 
under a will not executed to paſs lands, to the be- 
nefit thereof, as part of the perſonal eſtate ; ſo, F 
conceive, muſt a charge, amovating in fact to an 
augmentation of the perſonal eſtate out of the 
real, ov0a7 the legarees, have a ſimilar operation, 

according 
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according to its extent. But a diſpoſition thus 
completely made, of part of the real eſtate, in aid 
_ of the perſonal, by a will, duly executed, is very 
different from a teſtamentary diſpoſition of part of 
the real eſtate, by an inftrument, or will xot duty 
executed and any concluſion reſpecting the ex- 
tent of the one, therefore, ſeems no argument for 
the validity of the other. 


If a man might, by a will, auly atteſted, deviſe 
his lands upon ſuch truſts as he ſhould appoint 
by any other inftrument, it would, in effect, 
amount to a repeal of the ſtature of frauds, in re- 
ſpet to the ſolemnities of teſtamentary diſpo- 
ſitions of land. A man would have nothing to 
do but, on his coming of age, to make one ge- 
neral repeal of that ſtatute, in regard to himſelf, 
by deviſing his whole real eſtate to ſome nominal 
perſons, and their heirs, upon ſuch truſts, Cc. as 
the teſtator ſhould afterwards, by any writing, 
appoint. And he might, by reference to ſuch 
repealing will, at any time, make a teſtament- 
ary diſpoſition of the eſtates, without the leaſt 
attention to the ceremonies required by the ſta- 
tute. This would let in all the inconveniencies 
of frauds and perjuries, intended to be prevented 
by the laſt-mentioned ſtatute, in regard to teſta- 
mentary diſpoſitions of land; nay, the legal ab- 
ſolution might poſſibly be extended to the ſta- 
tute of wills, as well as that of frauds, &c.; and, 
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by conſidering the firſt indeterminate will, a ſuf- 
ficient compliance, as well with the requiſition of 
writing required by one ſtatute, as of the cere- 
monies of execution by the other, a parol ap- 
pointment of the truſts might be attempted, un- 
der a power worded for that purpoſe in the ori- 
ginal abſolving will. 


Upon the whole, as I diſcover no ground for 
aſcertaining the limits of ſuch a derivative teſta- 
mentary power, either in reſpect to the quantity 
or quality of the real eſtate to which it may be 
extended, or the nature of the derivative inſtru- 
ment by which it may be executed, nor any ſolid 
principles upon which to ſupport it, I cannot 
help thinking, that the deed poll, in the preſent 
Caſe, was void in reſpect to the freebold eftates ; 
and, conſequently, that after the determination 
of the beneficial diſpoſitions thereof made by the 
will, the truſt reſulted to the teſtator's beir at law, 
(ſubject to the prior charges created by the will 
itſelf,) as undiſpoſed of by the teſtator. For 
though the legal ęſtate in fee veſted in the truſtees 
by the will, yet it is expreſsly declared to be 
upon truſts intended to be afterwards appointed; 

ich, I conceive, precluded the truſtees from 
claiming any beneficial intereſt themſelves under 
the will, And, if the ſubſequent appointment 
was void, the ſurvivor of them, and his heirs, 
could take no benefit under it. 

But 
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But in reſpect to the copybolds, the ſame objec. 
tion to the validity of the deed poll does not 


ſeem to exiſt; becauſe, a truſt in a copyhold is 


deviſable by a will anattefied, and ſo is a legal 


eſtate in copyholds, after a ſurrender to the uſe 
of a will. (Vide Tufſnell v. Page, 2 Att. 37.) The 
preſent caſe, I conceive, is the deviſe of a rruft 
of copyholds, there having been a ſurrender by 


the teſtator to the uſe of truſtees, and their heirs, 
upon the truſts to be mentioned and declared in 


his will ; and the will referring expreſsly thereto; 
and the truſtees being admitted under it, As to 
any objection from the want of @ ſtamp on the 
copy of ſurrender, (ſuppoling the ſurrender re- 
quired a ſtamp, becauſe not within the excep- 
tions of the ſtatute 10 Am. chap. 19., ſec. 100., 


as not being ſtrictly to the uſes of the will,) that 


omiſſion, I apprehend, did not invalidate the ſur- 
render, but only ſuſpended the parties“ power of 
availing themſelves of ir till they paid the pe- 
nalty and ſtamp duty impoſed by that act. Vide 


ſec. 105. And therefore, I apprehend, that ob- 


jection is removeable immediately by ſuch pay- 
ments. Now, conſidering the legal cuſtomary 
eſtate as veſted in the truſtees, by their admit- 
tance under their ſurrender, by relation from that 
ſurrender, I conceive, as the beneficial intereſt 
was capable of being diſpoſed of by a will unat- 
reſted, it was of courſe ſubject to the direction 
expreſſed in the deed poll, if that be conſidered r 
_ of the will ; which, from the reciprocal re- 
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ferences betwixt the will and that deed, I con- 
ceive it may be, in reſpect to any diſpoſitions that 
did not require any further ceremonies than what 
atteaded the deed-poll; which the deviſe of the 
copy holds did not. I therefore am of opinion, 
that the beneficial intereſt in the copyholds paſſed 
according to that deed ; which brings me to the 
queſtion reſpecting the operation of the limita- 
tion, in that deed poll, to the right. heirs of. the 
furoiuer of the truſtees, bis heirs and affigns for 
ever, This appears to be a deviſe to the right 
heirs of the ſurviving truſtee in fee; and, if ſo, 
I apprehend, it can give no beneficial intereſt to 
ſuch {urviving truſtee himſelf; as he docs not ap- 
pear to have taken any preceding beneficial 
eſtate himſelf for this limitation to his heirs to 
unite with. There may, perhaps, be ſome diſ- 
pute as to the relation of the pronoun bis, in this 
limitation, from being in the ingular number; 
and the word beirs in the plural; which incon- 
gruity may ſuggeſt the reference of that word bis 
to the ſurvivor of the truſtees. But, conſidering 
the indifferent application of the word beirs to 
one or more, as heir or cobeirs, 1 do not think 
there is any great difficulty in the reference of the 
Angular pronoun, in this caſe, to the word beirs, 
The application of it to the ſurviver of the truſ. 
tees ſeems to me more difficult, as it will ex- 
punge the firſt part of the limitation, viz.-to the 
heirs of the ſurvivor of the truſtees; for to con- 
fider the ſubſequent limitation 70, bis heirs, &c. 

| as 
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as only a repetition of the f7/, will be evidently 
reducing that in to a nullity, and annexing the 
words of limitation to a perſon to whom the 
eſtate was not given, in lieu of hh beirs, to whom 
the eſtate was dire#ly given. I therefore incline 
to conſider it as a contingent remainder in fee to 
the heirs of the ſurvivor of the truſtees; and, as 
ſuch, had it been of the legal gſtate of freebold 
lands, without any truſt eſtate to tupport it, I 
conceive, though originally good, it would have 
Failed in event, upon the determination of the 
preceding eſtates before it could veſt. But, even 
in freehold lands, I am of opinion, that the legal 
e/fate in the general truſtees would have ſupporied 
it, and prevented its being deſtroyed by the de- 
termination of the preceding truſt eſtates ; ac- 
cording to the authorities of Chapman v. Bliſſett, 
Caſ. temp. Talb. 145. Hopkins v. Hopkins, 
ibid. 44., and 1 Vea. 268., 1 Ak. 581. And the 
arguments uſed by Lord Hardwicke, in ſupport of 
his deciſion in the place laſt cited, are applicable 
to this caſe, The ineumbrances, the diſcharge 
of which required the contiguance of the legal 
eltate in truſtees, and conſequently paſtponed tie 
right of the ceftuigue tru to call for a convey- 
ance of the legal eſtate to the uſes directed by 
the will and deed poll, are not yet diſcharged'; 
and this direftion in the deed pall is tor the 
truſtees, by good and effeFual conveyances and 
aſſurances, well and effetually to convey and aſſure 


the real eſtate remaining «»/6/d, (which ſuppoles - 


FF 4 the 


F 


- 
a 
\SAFS > 
— * 


IS DCE. 


P , 
— OSS — 1 


o — — 


F 


440 Casts and OPINIONS. 


the incumbrances diſcharged, as directed by the 
will,) according to the limitations therein ex- 
preſſed ; the laft of which is, that to the right heirs 
of the ſurvivor of his ſaid truſtees, bis heirs and affigns 
For ever. Now, ſuch effeFual aſſurance, accord- 
ing to ſuch limitation, called for the inſertion of 
every truſt in ſuch aſſurance, that might be requiſite 
effeually to aſſure the eſtate to ſuch heirs of ſuch 
ſurviving truſtee, purſuant to the ſaid — 
Therefore, if the cęſtuigue truſt had had a right 
to call for an aſſurance, I conceive, it muſt have 
been ſuch a one as would effectually have pro- 
vided for the preſervation of that contingent ro- 
mainder. And thovgh, if it had been the caſe of 
limitation of the /egal cuſtomary eftate to ſuch 
-vſes, I rather think (for reaſons unneceſſary to be 
entered into here) that the contingent remainder 
would have failed, by the regular expiration of 
the preceding eſtate, before it could veſt ; not- 
_ withſtanding the legal eſtate in the Lord would 
have preſerved it from deſtruction by any pre- 
cedent tenants for life, during the continuance of 
ſuch lives. Yet, under the authorities I have 
cited, I conſider the legal cuſtomary eſtate in 
the zrufiees as ſufficient to ſupport the contin- 
gent remainder in the copyhold, and prevent irs 
failing by the determination of thoſe preceding 
truſt eſtates; and that the truſt in the interim, 
berween the determination of thoſe preceding 
eſtates, and the ſaid contingent remainders veſt- 
ing in the heir of the ſurviving truſtee, reſults to 
py 5 the 
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the heir at law of the teſtator; ſubject to the ſub. 
ſifting truſt for the diſcharge of the incumbrances 
created by the will. Upon the whole, therefore, 
I incline to the opinion, that the ſurviving truſtee 
has no beneficial intereſt himſelf in any of the 
eſtates in queſtion ; but, that on his deceaſe, bis 
heir will be entitled to the copybolds in fee; the 
eſtate now veſted in ſuch ſurviving truſtee being 
ſufficient to ſupport it. And that if he were 
now compellable to convey the eſtate, purſuant 
to the deed poll, it muſt be in ſuch a manner as 
to provide for the effeFual aſſurance, and, con- 
ſequently, pre/ervation of ſuch contingent re- 
mainder. | 
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UPON the ſuppoſed effect of a recovery 

by the iſſue, after a fine by the anceftor 
tenant in tail, in regard to barring re- 
verſions and remainders over. 


I nave peruſed the draft, and apprehend it is 
adapted to anſwer the intent of the parties; but 
I am to obſerve, that, notwithſtanding the cove- 
nant inſerted for levying a fine, I think it be- 
hoves the purchalor to be cautious of having 
ſuch fine levied, becauſe I think it a matter 
of doubt, at leaſt, whether, if A. B. and his 
brothers ſhould die after ſuch fine levied, in the 
lifetime of the lunatic, any of their ſons can, by 
being vouched in a recovery, bar the remainder 
in fee, Tenant in tail, I know, may, after a fine 
levied by himſelf, bar the remainder over, by 
being vouched in a recovery, becauſe he was en- 
titled, and tenant in tail to the lands; and even 
this point was formerly doubted, though ſettled 
now; bur, I do not know any inſtance of its 
having been done by the iſſue, after a fine levied 
by the anceſtor ; and ſeeing, that the eſtate tail 

is 


— 
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is barred, and diſcharged by the fine, by force of 
the ſtatute, and no right deſcends to, or ever 
is in the iſſue, 1 do not fee upon what principle 
the vouching of ſuch iſſue, who never had any 
eſtate in, or right to the lands, can have any 
more effect than the vouching of any other 
ſtranger in the world. I have more than once, 
vpon caſes of this nature, delivered it as my opi- 
nion; that ſuch an expedient was by no means to 
be rehed on; founded upon reaſons which I do 
think neceſſary to enter into here ; but, as I ob- 
ſerved, that the agreement upon which the preſent 
tranſaction proceeds, ſuppoſed the ifſue of the 
tenants in tail capable of completing the title 
by a recovery, after a fine by their. anceſtor, in 
the ſame manner as the tenants in tail themſelves 
might have done; and, as I am aware that ſeveral 
gentlemen of the profeſſion may be unappriſed of 
the difficulties which appear to me to ſtand in 
the way of ſuch a concluſion, I therefore thought 
it incumbent on me to inform the purchaſor of 
my apprehenſions on the matter, that he may 
uſe due confideration, and be well adviſed before 
he decides upon taking a fine in purſuance of the 
covenant inſerted for that purpole, 
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THE. draft was according]y laid before 

another gentleman, who gave it as his 
opinion, that if the iſſue of the tenant 
in tail, who had levied the fine, came in 
as. vouchee, in a common recovery, the 
remainder over would be barred, 


IT then came again before the author, 
who made the following obſervations ; 


Tus purchaſor could not more effectually have 
purſued my recommendation to him, to be well 
adviſed upon the occaſion, than by ſubmitting 
the matter to Mr, ———-*, a gentleman whoſe 
abilities, judgment, and candour juſtly claim 
every poſlible attention and reſpect. I therefore 
cannor, after the opinion delivered by him on the 
point, continue to entertain a doubt, without 
thinking it incumbent on me to enter, pretty ex- 
plicitly, into the nature of that doubt, and my 
reaſons for it. 


— 


* A gentleman who now fills one of the higheſt offices in the 
legal department. Tha 
c 
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That tenant in tail, after he has levied a fine 
{purſuant to the ſtatute) of theMntailed lands, 
and thereby barred his ifſue, and converted the 
eſtare tail into a baſe fee, may ſtill, by being 
vouched in a common recovery, bar the remain- 
ders, notwithſtanding no eſtate tail is then ſub- 
fiſting, nor any right at all in him to the lands, 
is, at this day, clear beyond diſpute; though ir 
ſhould ſeem, as is obſerved by Lord Hardwicke, 
2 Atk. 201., that there was a time when even this 
was doubted ; but that doubt has long ſince been 
removed, vide Barton and Lever, Cro. Elix. 388., 
1 Roll. Rep. 223., and Sir Williem Jenes, 
Rep. 74. Indeed, without theſe authorities, I 
ſhould ſcarcely heſitate at the concluſion, as 
flowing directly from the principles I ſhall have 
occaſion to nori-e in the ſequel of my opinion. 


Now, therefore, ſeeing, that the tenant in tail 
himſelf may, after he has levied a fine, ſtill bar 
the remainders by ,a ſubſequent recovery, al- 
though he has parted with all the eſtate and right 
in the lands from himſelf and iſſue, and deſtroyed 
the eſtate tail; and, conſequently, that the ſub- 
ſiſtence or continuance of the eſtate tail is not an 
efſencial requiſite to his power of barring the te- 
mainders, it may naturally be aſked, why the 
ſame power does not deſcend to his iſſue; and 
why the nonexiſtence of the eſtate tail, at the 
time, deprives the iſſue of ſuch power any more 


than it does the anceſtor ; and, indeed, if we once 
| admit 


446 Casts and Opinions. 


admit that there is any ſuch thing as a _/cintilf; 
juris, or ſpark i right remaining in the tenant in 
tail after a fine levied by him with proclamations, 
and that ſuch ſpark of right deſcends to his iſſue, 
it would, I believe, be very difficult ro diſtinguiſh 
between the eſſect of a recovery by the tenant in 
rail himſelf, after a fine levied by him, and one 
ſuffered by his iſſue in tail. 


This leads to an inquiry upon what grounds 
or principles it comes to paſs, that the vouching 
of the tenant in tail in a common recovery, after 
a fine levied by him, bars the remainders, and 
whether the ſame principles are equally appli- 
cable to the ey by the 1fTue ? 


To begin with the ſuppoſed eie juris, or 
ſpark of right ; I know it is an expreſſion that has 
been made uſe of upon certain occaſions, but [ 
am not appriſed of a ſingle deciſion, relating to 
the ſubjeQ of the preſent inquiry, which has been 
grounded upon ſuch a ſuppoſed principle, nor 
any one that can be referred to it that will not, 1 
conceive, upon examining the matter, be found to 
depend on more intelligible principles. Ir ſeems 
very like one of thoſe expreſſions which are too 
frequently uſed ro evade rather than inform the 
underſtanding. | 


sn the authorities above referred to, for the 
effect of the recovery by tenant in tail, after a 


fine 
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fine tevied by him, there is not a ſyllable of any 
femntilla juris in the tenant after his fine, nor the 
moſt remote alluſion to any ſuppoſirion of that 
nature, It is, in every one of the places cited, 
accounted for upon very different grounds, which 
F ſhall mention hereafter; nor do I know of any 
authority for our referring it to fuch principles. 


I am afraid there are very few cafes in which it 
will not appear of too imaginary a complexion ro 
deſerve any ſtreſs or attention ; bur, in the preſent 
Eaſe, I think the ſtatute of fines, 32 Hob. c. 36., 
contains a direct and expreſs negative upon its 
admiſſion in any ſhape or degree: That ſtatute 
enacts, that all fines levied with proclama- 
tions, &c. by any perſon or perſons, of full 
age of 21 years, of any manors, lands, tene- 
ments or hereditaments before the time of the ſaid 
fine levied, in anywiſe entailed to the per ſon or 
perſons ſo levying the fame fine, or to any the 
anceſtor or anceſtors of the ſame perſon or per- 
ſons in poſſeſſion, reverſion, remainder or in uſe, 
ſhall, immediately after the ſame levied, engroffed 
and proclamations made, be adjudged, accepted, 
deemed and taken, 7o all intents and purpoſes, a 
fofficient bar and diſcharge for ever againſt the 
fame perſon and perſons, and heir heirs, claiming 
the fame lands, tenements and herediraments, ot 
any parcel thereof, only by force of ſuch intail. 
Now, after this perpetual bar and diſcharge, #6 
all intents and purpoſes, againlt the "tenant in tail 
A230 1 
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and his heirs, can the leaſt ſpark of right be 
imagined to remain in any of them, after a fine 
levied by him, purſuant to the ſtatute ? would it 
not require an imagination ſtronger thaa the 
ſtatute itſelf to kindle ſuch ſpark ? If this ſcintilla 
juris be termed a fiction, it may be aſked, how a 
fiction againſt an act of parliament? Are ſtatutes 
to be repealed by fiftions? Poſſibly the uſe 
ſometimes made of the expreſſion /eintilla juris, 
upon theſe occaſions, may have ariſca from its 
being firſt applied to the power which the tenant 
ſtill retains (upon the principles hereafter men- 
tioned) of barring the remainders by a recovery, 
after he has parted with all his right, and diſ- 
charged the eſtate tail by a fine; and from de- 
noting that power itſelf, it might afterwards 
come to be underſtood as ſomething on which 
that power depended, and thus gradually become 
ſubſtituted in the place of thoſe very principles 
of which it was really nothing more than the 
effect, called by an improper name; and when 
this impropriety of expreſſion has once led to an 
idea of a ſpark of right remaining in the tenant 
in tail, after a fine levied by him, (according to 
the ſtatute) it is natural and reaſonable enough 
to conclude, that it deſcends in the ſame plight 
to his iſſue; for what ſhould prevent it? But, 
however, till the enacting clauſe above cited is 
repealed, it perhaps would be better to decline 
entering into any reaſons at all for the effect of a 
recovery after a fine by tenant in tail, than to 

| think 
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think of accounting for or ſupporting it, upon 
the principle of any ſuppoſed ſpark of right re- 
maining unextinguiſhed or undiſcharged, by the 


There is not, as I obſcrved before; in any of 
the authorities above cited, reſpecting the oper. 
ations of a recovery, by tenant in tail, after a fine 
by him, the mention of, or alluſion to any ſup- 
poſed cintiila juris, as the reaſon for the bar, 
which there certainly would, if any ſuch prin- 
ciple had been acknowledged or attended to, 
upon theſe occaſions; on the contrary, the caſe 
was | expreſsly put by the judges Hutton and 
Jones, in a ſolemn argument in the Exchequer, 
and not denied by any other of the judges, as an 
inſtance of a bar, by a recovery, in a caſe where 
no man could poſſibly ſay or ſuppoſe any 2 
at all ſubſiſted in the tenant in tail. 


The reaſons laid down, in our books, for the 
operation of a recovery, by tenant in tail, in bar- 
ring the eſtate tail, and the remainders, or rever- 


ſion thereon depending and expectant, . be 
RK tetra into four. 


The firſt 1 ſhall orice, is the recompence in 
value; vide Pig. 22., which is ſuppoſed to be re- 
covered by the tenant in tail againſt the donor 
or his heirs, whom he is ſuppoſed to vouch, in 
neu and ſtead of the intailed lands recovered 

o againſt 
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againſt the tenant in tail; which recompence, as 
it is ſuppoſed to go in the ſame intailed line, 
and courſe of deſcent, as the intailed lands re- 
covered againſt the tenant in tail would have 
done, is conſidered as an equivalent and com- 
penſation to the iſſue, for the intailed lands 
which ſuch iſſue was deprived of by the recovery. 


This principle equally extended to a recovery 
ſuffered (before the ſtatute of fines) after a feoff- 
ment, with warranty, or a fine levied by tenant 
in tail, notwithſtanding he had, by ſuch feoff- 
ment or fine, parted with the eſtate entirely, as 
again himſchf, becauſe his vouchee, the ſup- 
poſed dongr,-or his heirs, coming in, and enter- 
ing into the warranty, tenant in tail had judg- 
ment to recover in value againſt him for the 
eſtate tail which he ſo came in to defend; and 
this recompence went to the iſſue in lieu of the 
lands loſt by the recovery, juſt in the ſame man- 
ner as it would have done if no feoffment or fine 
had-preceded the recovery by the tenant in tail; 
but though the barring the iſſue is endeavoured 
to be accounted for, and ſaid to depend on this 
principle of the ſuppoſed recompence; yet, it is 
by no means agreed, that the ſame principle ex- 
tends or is applicable to the barring the re- 
mainders or reverſion ; on the contrary, it is de- 
nied by. ſeveral authorities; vide Salt. 569. 
Pig. 21. 1 Vilſ. 73. 1 Burr. 115. Indeed, if 
this principle could be extended to the barring 
the 
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the remainders, as well as the iſſue; yet, ſeeing, 

that the recompence is ſuppoſed to come in lieu 

of the eſtate loſt, and that, the tenant or vouchee 

can be ſuppoſed to loſe no other eſtate than what 

he has, or comes in privity of, it would be ne- 
ceſſary, in order to apply it to a recovery by the | 
iſſue after the fine with proclamations by the an- 

ceſtor, to conſider ſuch iſſue as coming in of the 

eſtate tail; that is, of an eſtate which he never 

had any right or claim to, or any concern with. 
in the world, all his privity therewith being en- 

tirely precluded by that act which diſcharged 

the eſtate tail before the iſſue became entitled 

to it. 


This poſſibly might be attended with ſome 
difficulty, which is not, 1 think, worth our en- 
deavours at obviating ; becauſe this principle 
of the ſuppoſed recompence has been fo often 
treated by our courts as an overſtrained fiction, 
inadequate to the purpoſes for which it is ad- 
duced, and therefore rejected by them for other 
grounds of a different nature, that, I think, we 
ought to be cautious of any reliance upon it, I 
ſhall therefore paſs to the next reaſon aſſigned by 
the books, which is particularly applied to the 
effect of a recovery, as barring the remainders 
and reverſions, which ſome profeſs to account 
for, by telling us, that the recoveror comes in, 
in continuance of the eſtate tail; for that the re» 
N enlarges the eſtate tail, which, by ſuppo- 
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ſition of law, has a perpetual continuance ; ſee 
Pig. 21. and the authorities there cited. 


This reaſon is curious, and favours much of 
legal magic. It is ſaid to have its foundation in 
the aſtuteneſs of the judges ; and who but judges 
could have been fo aſture may be difficult to 
fay. It certainly proceeds from a depth beyond 
the reach of common apprehenſions; to me, at 
leaſt, ſo far from explaining an iota of the matter, 
it calls for ſuch an explanation itſelf, as I deſpair 
of, to render ic intelligible ; but whether it be 
intelligible or not, admitting it to be a reaſon for 
the bar to remainders and reverſions, effected by 
the recovery of one who has, or ever had an 
eſtate rail, or a right thereto, in the lands re- 
covered, the queſtion remains how we are to ap- 
ply it to a perſon who has not, nor ever had any 
eſtate tail, or right or claim to one in the lands ? 
which is the cafe, in reſpe& to the iſſue in tail, 
after a fine levied by his anceſtor, purſuant to the 

ſtatute; for, though the law, in favour of the 
ua power of alienation, may allow a perſon 
- Raving a limited ſpecies of inheritance in lands, 
by a certain mode of conveyance, to diſcharge 
his eſtate of its limits, and open it into a full and 
complete title, it does not ſeem elearly to follow, 
that the ſame power ſhall belong to a perſon who 
never had any property, right or claim at all ia 
or to thoſe lands. That the remote intereſt of 2 
remainder man or reverſioner, after an eſtate 
10 tail, 
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tail, ſhould, for the general purpoſes of alien- 
ation, and the conveniencies thence ariſing to a 
commercial ſociety, be ſubjected, in a certain de- 
gree, to the power of the tenant in tail, who has 
a more immediate, and therefore, in fact, a greater 
property and intereſt in the inheritance of the 
ſame lands, may not be deemed unreaſonable ; 
bur, that the property or intereſt of any man, (as 
that of the remainder man or reverſioner in the 
intailed lands,) ſhould be ſubjected, in any de- 
gree, to the power of a perſon, (as the iflue in 
tail after the fine of his anceſtor,) who never had 
any intereſt or claim in or to thoſe lands, ſeems to 
be a propoſition that may be open to conſiderable 
objections, unleſs in any particular cafe, where 
for general convenience, it may be eſtabliſhed by 
fome rule of law. 


Here, perhaps 1t may be urged, that tenant in 
tail himſelf, after a fine levied by him, with pro- 
clamations, has no property or right left in him 
of or to the lands; and, therefore, his power to 
bar the remainders or reverſion, after ſuch fine, 
is liable to the ſame objections. In anſwer to 
this it may be obſerved, that ſuch tenant in tail 
does not come under the deſcription of one who 
never had any eſtate in, or right to the lands : he 
once had that degree of eſtate or title therein to 
which the power of barring his iſſue and the re- 
mainders was incident ; he has barred the firſt 
by the fine; and, by the ſubſequent recovery, he 
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only proceeds in doing what the fine did not ex- 
tend to, and what he might have done without 
the fine; beſides, there is a well-known rule in 
our laws from which the operation of ſuch ſub. 
ſequent recovery, in ſuch caſe, ſeems neceſſarily 
to reſult, This rule is the third, in order of the 
four into which I mean to diſtinguiſh the reaſons 
aſſigned for the effect of a common recovery by 
tenant in tail; it is this, that wherever a perſon 
comes 1n as vouchee in a common recovery, and 
enters into the warranty, he is conſidered as 
coming in, not merely of the eſtate which he 
may then have in the lands, (if any,) but as 
coming in of (or, in the legal phraſe, in privity 
of) all other eſtates and rights which he ever bad 
in, or to the ſame lands; vide Salk. 571., Pig. 114. 
118., Brook. Tail Plea, 32. Upon his engaging 
in the defence of lands, he is conſidered, in judg- 
ment of law, as doing ſo to the utmoſt extent of 
any right or intereſt he ever had in thoſe lands; 
and, conſequently, as coming in to ſuch defence 
in the ſame manner, and with the ſame effect as 
if he were then actually inveſted with all ſuch 
eſtates and rights, The recoyery againſt him is 
ſuppoſed to be commenſurate with the greateſt 
eſtate or right which he is ſo conſidered as com- 
ing in to defend; and, conſequently, as he is 
ſuppoſed to come in of the eſtate tail which he 
once had in him, to the ſame effect as if he were 
then actually ſeiſed thereof, the recovery againſt 
him muſt have the very ſame operation, and be 
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attended with the ſame conſequences as if he 
were actually ſeiſed of the eſtate tail at the time. 
Now, if he were ſo ſeiſed, it is clear the re- 
mainders and reverſion would be barred; they 
muſt, therefore, be equally barred by a recovery 
in which he is conſidered in law ſo ſeiſed. This 
principle, I believe, is univerſally acknowledged; 
and it is the only ground noticed by the court in 
the above cited caſe of Lever v. Barton, as re- 
ported by Croke, and alſo by Sir V. Jones, in the 
caſe put by him, in the places above referred to, 
for the bar effected by the recovery of the tenant 
in tail after a fine levied by him; in neither of 
which caſes, as I obſerved before, is there the 
moſt diſtant ſuggeſtion of any idea or ſuppo- 
ſition of a ſcintilla juris; but the principle of a, 
man's coming in of all the eſtates and rights 
which were ever in him, though it applies di- 
rely to the tenant in tail himſelf, does not ſeem 
ſo applicable to the iſſue after a fine levied by 
the anceſtor, purſuant to the ſtatute, unleſs we 
can ſuppoſe a man to come in of, or inveſted. 
with an eſtate which never was in him, and to 
which he never had any ſort of title or claim in 
the world. The tenant in tail was once ſeiſed of, 
or entitled to the eſtate tail; conſequently, upon 
the principle of a man's coming in as vouchee 
of all eſtates and rights that he ever had, he 
comes in of, or is inveſted with ſuch eſtate tail; 
but the caſe ſeems very different with the iſſue, 


after a fine with proclamations by the anceſtor, . 
GC 4 ſuch 


ſuch iſſue never had any right, title or claim to, 
nor was concerned or intereſted, in any degree, 
in the eſtate tail, that being extinguiſhed, and 
the ĩſſue barred by the anceſtor's fine; therefore, 
the fame principle does not apply to him, unleſs 
4 principle which inveſts a man with all eſtates 
and rights he ever had can be underſtood to in- 
veſt him with eſtates and rights he never had. 
Could we, indeed, extend the principle of a 
man's coming in of all eſtates and rights, &:. fo 
far as to conſider him coming in of, and inveſted 
with, not only all eftates and rights which were 
ever in him, but alſo all ſuch as were ever in 
his anceftors, we might then proceed to apply it 
to a recovery ſuffered by the iffue after a fine, with 
proclamations by the anceſtor ; but I cannot find 
the rule any where laid down in ſuch an extent. 
All the authorities I have-conſulted or have met 
with upon the matter, go no further than the 
tenant's coming in of all the eſtates and rights 
that were ever in bim; and, if we reaſon upon 
the matter, we may perhaps find ſome difficulty 
in confidering a man as coming in to defend; 
and, for that purpoſe, as inveſted with any eſtate 
that was in his anceſtor, to which no right, title 
or claim ever deſcended to him. A man may 
not unreaſonably be confidered as engaging in 
the ſupport and defence of a title to the extent 
of any right, title or claim he ever had to the 
lands; bur it is another thing to ſuppoſe him 


coming in inveſted with, and — to defend 
a title 
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a title to which he had not the leaſt claim or 
right in the world. If any metaphyſical reaſons 
can be framed in ſupport of the latter ſuppoſi- 
tion, they may probably be oppoſed by argu- 
ments of a more intelligible complexion ; I am 
aware indeed, that in a treatiſe written by My, 
intitled the Complete Lawyer, p. 86, 87., it is 
ſaid, that the ſcope of a common recovery, with 
double voucher, is to bar the firſt vouchee and 
his heirs, of every ſuch eſtate as at any time was 
in the ſame vouchee, or any of his anceſtors 
whoſe heir he is of fuch eſtate, and all other 
perſons of ſuch right to a reverſion or remainder 
as were thereupon at any time expectant or de- 
pendant, Now this rule, primd facie, appears 
applicable to a recovery by the iſſue in tail after 
a fine levied by the anceſtor; and if, upon exa- 
mination, it proved ſo, who would venture upon 
a concluſion delivered in theſe general terms, 
without any authority or reaſon, unleſs ſome 
deciſion, eſtabliſhed rule or principle could be 
found to warrant it? This rule has been copied 
into ſome late compilations; and I find it 
adopted by the editor of the laſt edition of Pigot, 
in a marginal note, where inſtead of acknowledg- 
ing the author of it, he cites three or four au- 
thorities that by no means warrant its application 
further than to the eſtates or rights which were 
at any time in the vouchee himſelf ; bur, upon 
arrending to this rule as laid down by Noy, we 


Mall find he ſpeaks of a recovery whereby the 
iſſue 
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iſſue is barred, which, therefore, does not apply 
to a recovery by the iſſue after a fine with pro- 
.clamations by the anceſtor, becauſe there no 
eſtate tail is barred, as there is none ſubſiſting to 
be barred ; when he ſpeaks of barring ſuch eſtate. 
as was ever in the anceſtor of the vouchee, he 
not only ſuppoſes a recovery whereby ſuch eſtate 
is barred, which is not the caſe where no ſuch 
eſtate ſubſiſts to be barred, but he ſays of any 
of his anceſtors who/e heir be is of ſuch eſtate. 
Now, after a fine with proclamations by tenant 
in tail, no one can be heir of the eſtate tail, it 
being deſtroyed or diſcharged by the ſtatute; ſo 
that, although a recovery may, whenever it bars 
an eſtate tail that ever was in any anceſtor of the 
vouchee whole heir he is of ſuch eſtate, alſo bar 
any remainder or reverſion that ever was expect- 
ant thereon, it does not follow, that a recovery 
which does not bar an eſtate tail that was in the 
vouchee's anceſtor, (as it cannot if no ſuch eſtate 
ſubſiſts,) and of which eflate the vouchee is not 
heir, (as he cannot be it there 1s no ſuch eſtate 
to deſcend,) will bar the remainders or reverſion 
which at any time was dependant or expectant 
on ſuch eſtate; and the alternative, or in any of 
bis anceſlors, ſeems added in reſpe& to an eſtate 
which, though once in any anceſtor, has been 
diſcontinued by ſuch anceſtor ; in which caſe the 
Nate never was in the iſſue, but only a right of 
ackion; which right is ſufficjent to give effect 
and validity to the recovery in which ſuch iſſue 
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is vouched. But, that the vouching of the iſſue 
in tail, where no right to the eſtate rail deſcends, 
will not bar the remainders or reverſion appears 
from the caſe ſtated by Jenkins, 251,, viz. that if 
tenant in tail, remainder in fee, is attainted of 
treaſon and dies, and the heir of his body is 
vouched, it does not bar the remainders; be- 
cauſe, as the eſtate tail was forfeited to the king, 
it never deſcended to, nor was in the heir, nor 
any right thereto. Now what is the difference be- 
tween the deſcent of the eſtate tail, or any right 
thereto, being prevented by the 26 H. 8, c. 13. 
which makes eſtates tail forfeitable to the king far 
treaſon, or by the ſtatute of fines which deprives 
the iſſue thereof as much as the forfeiture for 
treaſon does? for it ſeems there is no corruption 
of blood to aid in preventing the deſcent of any 
ſeintilla juris, or phantom of right in one caſe any 
more than in the other, becauſe it has been held, 
that attainder for treaſon makes no corruption of 
blood as to lands intailed ; ſee 3 Co. Rep. 10. ; 
indeed Jenkins ſays further, that a recovery by 
tenant in tail himſelf, after attainder for treaſon, 
would not bar the remainder; and, therefore, in 
this reſpect, the effect of the forfeiture by at- 
tainder may be ſaid to differ from the bar by 
the ſtatute of fines; but this is expreſsly ac- 
counted for on a principle very wide from any 
ſuppoſed right remaining in the one caſe any 
more than in the other; for 2 Rolle's Abr., 
fol. 394-, ſays, that a recovery by tenant in 2 
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after a fine levied by him, bars the remainders, 
notwithſtanding there is no eftate tail then ſub. 
fiſting; becauſe, t is confidered. as a common 
aſſurance; and, that a recovery by him, after at- 
taĩnder, does not bar the remainders; becauſe it 
is not conſidered as a common affurance. This 
brings me to the fourth, and indeed, I conceive, 
moſt material ground aſſigned for the effect of 
z common recovery by tenants in tail, in barring 
the reverſion and remainders, which is its being 
confidered as a common aſſurance; fee 2 Rell, 
r. 394., 3 Co. Rep. 40., 1 Will. 73., 1 Barr. 
115.; that is a mode of alienation or convey- 
ance whereby tenant in tail is enabled to unfetter 
his eſtate, and convey a title to the whole fee, 
diſcharged of the eſtate tail, and all remainders 
and reverſtons thereon depending or expectant; 
this is a clear and intelligible principle, and one 
thar almoſt ariſes from neceſſity; from that de- 
mand for a circulation of property which ſeems 
infcparable from a commercial ſtare. 


Now, if we endeavour to apply this principle 
to the prefent cafe, may it not be objected, that 
the power of making a common aſſurance of 
lands ſcems to imply, that ſome eſtate, right or 
title in or to the ſubject of that power either does 
exiſt, or, ſome time or other, did exiſt in the 
pezſon exerciſing ſuch power; for how is a perſon 
to be confidered as making a common affurance 


of lands who never had any intereſt therein to 
| aflure ; 
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aſſure; if ſuch a perſon can convey, or aſſure any 
thing therein, it mult be the property of another 
that he fo aſſures, whilſt he transfers or departs 
with nothing from himſelf, This would be a 
kind of power which there probably would be 
ſome difficulty in perſuading a ſcrupulous en- 
quirer, that it could have its foundation in any 
principle of jultice, reaſon, or policy. The iſſue 
in tail ſeems to ſtand exactly in this ſituation in 
reſpect to the intailed lands after his anceſtor has 
aliened them by fine with proclamations; for, 
in that caſe, ſuch iſſue has not, nor ever had any 
eſtate, right or intereſt at all 1a the lands ; and 
if he can make any effectual common aſſurance 
of thoſe lands, it mult be of the property of ſame 
other perſon thereia, he never having had any 
right or intereſt therein himſelf. The caſe is 
Qtherwiſe with the tenant in tail; he had that 
eſtate and intereſt in the lands to which the law 
annexes a power of making a common aſſuranca 
of the whole fee; his fine does not amount to 
ſuch a complete aſſurance, it goes only part of 
the way towards it ; therefore, having executed 
his power of alienation in part only, what is there 
unreaſonable in ſuppoſing him capable of ſup- 
Plying the defect? and completing the aſſurance 
by a ſubſequent recovery ? Why ſhould an in- 
complete aſſurance made by any perſon, prevent 
his after confirming his own act? and making 
his title as complete as the nature of the eſtate 


would have capacitated him to do in caſe he had 
never 
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never made the preceding incomplete aſſurance ? 
For, taking the matter fimply upon the footing 
of a common aſſurance, there is nothing ſtands 
in the way of the effect of a recovery by tenant 
in tail, after a fine levied by him, but a leſs per- 
ſect mode of affurance previouſly made by him- 
ſelf, which he may therefore be ſuppoſed capable 
of completing by a confirmation, or more perfect 
mode of aſſurance when the time arrives at which 
he would have been capacitated to make a per- 
fect title, if his preceding conveyance were out 
of the way; whereas, in the caſe of the heir in 
rail after a fine by the anceſtor, it is not any pre- 
ceding affurance of his own which he may be 
ſuppoſed capable of perfecting, but the obſtacle 
is the act of another perſon ſo diſpoſing of the 
land as to prevent the heir having any right or 
intereſt therein to make any aſſurance at all of 
it, Having thus far explained the nature and 
reaſon of my doubts, I would by no means be 
underſtood to deliver an opinion upon the point 
either way; I cannot help thinking it a matter of 
much difficulty ; and all that I mean to ſhew is, 
that the point does not, for the reaſons above 
exprefled, ſeem to me ſufficiently clear to be 
prudently relied on; at the ſame time it is my 
fincere wiſh to have my doubts removed, and to 
fee the point eſtabliſhed upon clear grounds, 
which one ſingle. adjudication or opinion of a 
court would do. | 


if 
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I the matter were brought to a legal diſcuſ- 
ſion, it might probably be determined in favour 
of the recovery by the iſſue; I think the caſe of 
a recovery by the iſſue in tail, after a fine levied 
by himſelf, in the lifetime of his anceſtor, might 
be argued, and dwelt upon in ſupport of the 
recovery ; though I am aware, that upon the 
ground of a common aſſurance, that caſe might 
be diſtinguiſhed from the prefent, as the only 
objection to the recovery, in that caſe, would be 
the preceding imperfect aſſurance by the /ame 
perſon: Perhaps it might alſo be urged, that 
though the eſtate tail has no longer any con- 
tinuance as between the iſſue and the conuzee 
in the anceſtor's fine; yet, as between the donor 
or his heirs and the iſſue, the warranty may be 
conſidered to continue, ſo as to entitle the iſſue, 
upon being vouched in a common recovery, to 
recover in value againſt the donor or his heirs, 
ia the ſame manner as if the eſtate tail had not 
been barred; and, for that reaſon, the remain- 
ders may be ſuppoſed to be barred as they would 
if the eſtate tail had not been barred before; 
and, upon its being objected that the recompence 
in value ſeems to be confined to the iſſue, and is 
not the reaſon for barring the remainders, it 
might be anſwered, that however diſtinct the 
grounds or reaſons for barring the iſſue and the 
remainders may be, they are always found ſo 
united and concomitant, that there cannot be an 
inſtance wherein a recovery by tenant in fail 

bars 
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bars the iſſue without at the ſame time barring 
the remainders, or vice verſa; ſo that whatever 
may be the ſeparate reaſon for either, the reaſon. 
for the other always accompanies it; and ſhould 
it be obſerved, that the queſtion is not about a 
recovery whereby the iſſue is barred, that having 
been previoully done by the fine of the anceſtor, 
the ſame obſervation may be applied to the re- 
covery of the anceſtor himſelf, after his fine; and 
therefore we may extend the propoſition to this, 
that there cannot be an inſtance of a recovery by 
tenant in tail which would bar the iſſue, if not 
before barred, that will not at the ſame time bar 
the remainders and reverſion, if not before 
barred; and then, by parity of reaſoning, the 
like reference may be extended to the recovery 
by the iſſue. This will neceſſarily lead to the 
grounds above noticed for diſtinguiſhing be- 
tween the recovery of tenant in tail and that by 
his iſſue after a fine by the anceſtor; and in op- 
poſition to whatever weight they might have, we 
might urge the general inconveniencies of per- 
petuities, and the conſtant ſpirit and bent of our 
laws to avoid and remove them. For, if a re- 
covery by iflue in tail, after a fine by the an- 
ceſtor, will not bar the remainder or reverſion, 
ſuch remainder or reverſion muſt continue to 
ſubſiſt as a future eſtate or intereſt, to take effect 
in poſſeſſion upon the remote event of the general 
failure of iſſue of the tenant in tail, incapable of 
being barred or deſtroyed by any means what- 

ever; 
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ever; and this would be a perpetuity to a degree 
beyond any thing allowed in all the doctrine of 
future uſes or executory deviſes, 


It is trve, that by the common law, before the 
ſtatute de donis, there was a poſſibility of reverter 
in the donor and his heirs, upon the failure of 
iſſue of the donee ; but then, this poſſibility was 
capable of being barred by the donee after iſſue 
born; and ſhould it be anſwered, that the like 
perpetuity ſubſiſts in moſt caſes of baſe fees, as 4 
gift to a man ſo long as another man ſhall have 
heirs of his body; or, as ſuch a tree ſtands, 
where the reverſion, though a mere poſſibility, 
not transferable, is yet incapable of being 
barred; I ſhould think it might fairly be an- 
ſwered, that the unremedied continuance of an 
inconvenience is one of the moſt extraordinary 
arguments that can be urged for the ſupport and 
eſtabliſhment of another. 


But, in ſhort, to recapitulate the ſubſtance of 
what I have been ſaying, as I cannot find a ſingle 
caſe relating or alluding to the effect of a re- 
covery by the iſſue in tail, after a fine with pro- 
clamations levied by the anceſtor ; and, as the 
caſes decided, or ſtated in the books, of a re- 
covery by tenant in tail himſelf after ſuch fine, 
do not make any mention of a recovery by the 
iſſue, or either expreſsly or by inference extend 
any further than to the recovery by tenant in tail 
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himſelf ; nor contain the moſt remote allvfion to- 
a recovery by the iſſue; and, as the reaſons ex- 
preſsly given for the operation of ſuch recovery 
by tenant in tail himſelf, are his coming in, as it 
is termed, of all eſtates that were ever in him; and 
this recovery being a common aſſurance ; neither 
of which: realons ſeems clearly to apply to the 
recovery of one who-never'had any eſtate ia bim, 
or any ſhado w of right or claim thereto, or any 
property or intereſt at all in the lands to convey 
or make any common aſſurance of, I cannot 
venture-to:confider the point fo much out of the 
reach ef diſpute and litigation as for a prudent 
purchaſer to reſt i title upon it; and, therefore, 
Fcannot help thinking it incumbent on me, in 
ſuch caſes, to procure the concurrence of the 
perſon entitled to the next remainder of the in- 
heritance expectant on the failure of the iſſue of 
the anceſtor in tail, who levied the fine, in mak- 
ing the deſired title; and, when ſuch concur- 
rence cannot be obtained, I have no other alter- 
native than to declare to the purchaſer my 
doubts whether the intended operation of a re- 
covery by ſuch iflue in tail, after a fine by his 
anceſtor, as a bar to the remainder or reverſion, 
may not be difputed, and of courſe to caution 
_ againſt roo much rehance on ſuch a l . 


— 


1 Fe. 253. goes no further than, that tenant in tail 
bjmſe!f has power of barring the remainders by a recovery after 
a fine levied by himſelf; for which point, ſee the authorities 
cited in the beginning of theſe ſheers, | 
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My earneſt deſire to get rid of all difficulties © 
vpon this matter, would not fuffer me to reſt 
without a ſtill further diſcuſſion of the point in 
my own mind; and, though I can by no means 
» ſuppoſe any ſpark of right to remain in a tenant 
in tail or his iſſue after a fine with proclamations 
by him, for my reaſons given in the former ob- 
ſervations on the matter, nor can ſee how any 
of the reaſons generally laid down for the effect 
of a recovery by tenant in tail in barring the re- 
mainders do clearly apply to the recovery by the 
iſſue after a fine with proclamations by the an- 
ceſtor, nor can find any authority for the effect 
of ſuch recovery by the iſſue; yet, after pur- 
fuing the arguments which occur to me on both 
ſides to the utmoſt extent I am capable of, it ap- 
Pears to me, that the effect of ſuch recovery, 
wherein the iſſue in tail comes in as vouchee, is 
capable of being ſo ſtrongly maintained on two 
grounds : Firſt, of the warranty entered into by 
the vouchee of ſuch iſſue, (the ſuppoled donor or 
his heirs,) and the judgment thereon for re- 
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covery in value; Becauſe, in the caſe of an ad- 
verſe action, the iſſue in tail, I apprehend, if heir 
general of the tenant in tail, and, as ſuch, 
vouched as conuſee in the fine of his anceſtor, 
(the tenant in tail,) on the warranty in ſuch fine, 
might deraign the warranty paramount, and 
vouch the donor or his heirs; and, upon ſuch 
donor or his heirs coming in and admitting ſuch 
warranty, the iſſue would have judgment to re- 
cover in value, Secondly, of the great general 
inconvenience of perpetuities in a commercial 
ſtare, and the general bent and ſpirit of our laws, 
for that reaſon, to avoid and remove them, that 
it is with great pleaſure I find occaſion to ac- 
knowledge, that I now think myſelf warranted in 
cloſing with the opinion, that a recovery wherein 
the iſſue in tail is vouched will bar the re- 
mainders, notwithſtanding the eſtate tail was be- 
fore extinguiſhed by the fine of the anceſtor and 
will have its full effect. 


When difficulties occur to me on any point 
upon which I am conſulted, I feel it my duty to 
declare them ; but, am never more happy than 
upon afterwards diſcovering what appears to me 
ſufficient grounds for diſmiſſing them. It is a 
pleaſure for the attainment of which I never ſpare 


any ſort of pains. 
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